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Maturity is the capacity to

endure uncertanity.

John Finley

“

“

“

”

The Journey is much easier when

you are not carrying your past.

Sheila Burke

The most Important Trip you

may take in life is meeting
people half way.

Henry Boyle

”

”
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STRAUS INSTITUTE FOR 
DISPUTE RESOLUTION PROFESSIONAL 

SKILLS PROGRAM

LEAD�TRAINERS

Peter Robinson is professor of law at Pepperdine University School of
Law and former managing director of the Straus Institute for Dispute
Resolution. He has presented advanced negotiation and mediation
skills courses throughout the United States and in more than 10
foreign countries. He has served on the boards of the California
Dispute Resolution Council, the Southern California Mediation
Association (SCMA), Dispute Resolution Services of the LACBA, the
Ventura Center for Dispute Settlement, and the Christian Conciliation
Service of Los Angeles. The SCMA recognized him as Peacemaker of
the Year in 1999. He is a Fellow of the International Academy of
Mediators andwas recognized as a Southern California Super Lawyer
in the area of mediation in 2006 and 2008. After being appointed by
the Los Angeles City Attorney, he successfully mediated all the
environmental objections to building the Farmers Field football
stadium in downtown Los Angeles.

PROFESSOR 

PETER�ROBINSON

Sukhsimranjit Singh is a professional mediator specializing in multi-
party, inter-faith and cross-cultural conflict resolution. He is Managing
Director of Straus Institute for Dispute Resolution and serves as
Assistant Professor of Law and Practice at Pepperdine Law. He brings
with him more than fifteen years of legal and dispute resolution
experience rooted in theory and practice of dispute resolution and
international decision making. He has mediated in United States, India
and Canada and trained parties in mediation and given keynote
addresses in more than a dozen countries. An Honorary Fellow with
the International Academy of Mediators, he serves as a Council
Member of the Section of Dispute Resolution of the American Bar
Association and Executive Committee member of AALS, Section for
Dispute Resolution. He is an honorary professor of law at National Law
University, Delhi and is appointed mediator at the City of Beverly Hills
and at Atkinson Graduate School of Management. Singh obtained his
Masters in Laws in Dispute Resolution from University of Missouri
Columbia and was a Fellow at the Dispute Resolution Institute at
Hamline University School of Law and is mentored by Chief Justice of
India, Justice R.C. Lahoti, Mr. P.P. Rao, and Justice G.S. Singhvi, among
other legal luminaries.   

PROFESSOR 

SUKHSIMRANJIT�SINGH
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OtHER tRAiNERS

Hon’ble Rupa Searight Goswami – the first South Asian woman on the
bench in the state of California -- was appointed by Governor Edmund
G. Brown, Jr. in 2013.  Born in India, Rupa grew up in rural Ohio and
Florida.  Prior to joining the bench, she served as a federal prosecutor
at the United States Attorney’s Office for more than 11 years where she
earned the Director’s Award.  As an AUSA, Rupa was recognized by
the former Attorney General Eric Holder, the FBI, the Department of
Homeland Security, and the Humane Society for her work tackling
cyber fraud, environmental crimes, child sex tourism, and crimes
involving endangered species.  Prior to becoming a federal prosecutor,
Rupa clerked for Justice Nora M. Manella, then a United States District
Judge and for Terence T. Evans of the Seventh Circuit Court of
Appeals.  She was also a litigation associate at Skadden, Arps, Slate,
Meagher & Flom.  A graduate of the University of Chicago and UCLA
School of Law, Rupa holds both an MBA in Finance and Accounting
from the Booth School of Business and a JD.  Prior to joining the legal
profession, she was a banker in Chicago.  Since moving to Los Angeles,
Rupa has been active in community service, serving on the California
State Bar JNE commission, as a pro tem judge, a juvenile teen court
moderator and an adjunct professor of trial advocacy at Loyola Law
School.  Currently, she is an adjunct professor at the University of
Southern California Gould School of Law, serves the Los Angeles
Superior court as an elected member of the Executive Committee,
works on the Asian Pacific American Bar Association (“APABA”)
judicial pipeline project, and in 2017 sat pro tem as a Justice on the
California Court of Appeal.  A past co-president of the South Asian Bar
Association of Southern California (“SABA”), Rupa now heads SABA-
SC’s Steering Committee.  She lives in Los Angeles with her husband,
children, and elderly parents.

Rebecca Callahan is a 30-year, AV-rated attorney who spent her career
handling complex business litigation matters in state and federal court.
She is now a full-time mediator, arbitrator and court referee, and is a
member of the mediation and arbitration panels of the American
Arbitration Association. Rebecca has been in the ADR trenches for 15+
years and knows how to put theory into practice. She has mediated
over 800 cases and has arbitrated dozens of cases to award. Her areas
of expertise include business/commercial, E-Discovery, employment,
financial elder abuse, real estate and wills and trust disputes. Ms.
Callahan’s specialty is resolving business / money disputes.
Rebecca received her JD from Cal Berkeley and her undergraduate
degree from USC. She also holds an LLM in Dispute Resolution from
Pepperdine University School of Law / Straus Institute, where she
serves as an adjunct professor teaching mediation, arbitration and
mediating the litigated case. She is a distinguished member of several
court-annexed ADR programs, including the one sponsored by the
United States District Court for the Central District of California.

HON’BLE RUPA
SEARigHt gOSWAMi,
JUDGE, LA SUPERIOR
COURT

MS. REBECCA 
CALLAHAN, ESQ. 
(COMMERCIAL 
MEDIATOR)
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Professor Blondell is an Assistant Professor of Law and Associate
Director of the Straus Institute for Dispute Resolution. Professor
Blondell is the Director of the Master of Dispute Resolution Program in
West Los Angeles. Professor Blondell teaches Mediation Theory and
Practice, Psychology of Conflict, Criminal Law, and supervises the
Mediation Clinic. Professor Blondell also is a lead faculty for Mediating
the Litigated Case in Washington, D.C. and internationally. 

Prior to joining the Pepperdine community, Professor Blondell served
as the Manager of the King County Alternative Dispute Resolution
Program and Interlocal Conflict Resolution Group, a labor-
management and public policy mediation program serving a tri-county
region in Seattle. Professor Blondell also served as the Alternative
Dispute Resolution Coordinator for the City of Seattle where she
designed and implemented an employment mediation program for
City government in a joint labor-management context. Professor
Blondell was also the Court and Program Manager for the Dispute
Resolution Center of King County, managing the mediation activities of
twelve divisions of the district court. In these capacities, Professor
Blondell trained and supervised the mediation practicum of over a
hundred law students, attorneys and non-attorneys. It is here she
developed a passion for passing on the face of rigorous and mindful
professionalism to new lawyers in a classroom and clinical setting.

Thomas Stipanowich holds the (William H. Webster Chair in Dispute
Resolution and is Professor of Law at Pepperdine University School of
Law), as well as the Academic Director of the Straus Institute for
Dispute Resolution (ranked first by peers in U.S. News & World Report
ratings for 11 of the last 12 years).  He is an internationally known
scholar, speaker and thought leader, the author of more than fifty
books and articles, and an experienced commercial arbitrator and
mediator. Stipanowich came to Pepperdine in 2006 after serving as
the President and CEO of the International Institute for Conflict
Prevention & Resolution (CPR Institute), a Manhattan-based nonprofit
think tank, before which he enjoyed a long career as a chaired law
professor, attorney, and dispute resolution professional.

Stipanowich co-authored the much-cited five-volume FEDERAL
ARBITRATION LAW, cited by the Supreme Court and many other
courts (and when published was named Best New Legal Book by the
Association of American Publishers); was the Editor-in-Chief of
COMMERCIAL ARBITRATION AT ITS BEST (2001); and co-authors the
popular text and materials RESOLVING DISPUTES: THEORY,
PRACTICE, AND LAW (Wolters Kluwer, 3d ed. 2016).  He served as
Editor-in-Chief of the COLLEGE OF COMMERCIAL ARBITRATORS
PROTOCOLS FOR EXPEDITIOUS, COST EFFECTIVE COMMERCIAL
ARBITRATION (2010), which received the 2010 Practical Achievement
Award from the CPR Institute and the 2011 Lawyer as Problem Solver
Award from the ABA Section on Dispute Resolution.  He twice
received the CPR Best Professional Article award, most recently for
“Arbitration: The ‘New Litigation’” and “Arbitration and Choice.”  He is
also the recipient of two of the dispute resolution field’s highest
honors, the D’Alemberte-Raven Award from the American Bar
Association Dispute Resolution Section (2008) for outstanding
contributions to the field, as well as CPR’s James F. Henry Award
(2016) for “outstanding achievement by individuals for distinguished,
sustained contributions to the field of ADR.”     

MS. STEPHANIE
BLONDELL, ESQ. 

PROF. THOMAS 
STIPANOWICH, ARB
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Mediation is successful because it

provides a model for future

collaboration.

Professors Lela Love and Jonathan M. Hyman

The process of mediation entails the

lesson that when people are put together

in the same room and made to

understand each other’s goals, they will

together reach a fair resolution. In a

democracy a patient confidence in the

ultimate justice of the people’ to do

justice among themselves...is a pillar of

our social order.

Abraham Lincoln ”

”

“

“
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lobalisation is the buzz word
today, notwithstanding a
continuing debate over its
pros and cons.  Not only the
world is treated as a global
village, we now perceive the
word 'as flat'.  It is a reality
that the world is

increasingly shrinking and boundaries are
getting porous.  Even the notion of state
sovereignty is getting increasingly diluted.
There are investments, in the form of capital
or otherwise by the people and multi-
national companies belonging to one nation,
all over the world.  At the same time,

political boundaries of different countries
remain earmarked and political sovereignty
of countries still exists.  In such a scenario,
an investment from one country to other
country, even if it within a “village”, it is still
known as 'Foreign Direct Investment' (FDI).
In fact, the under-developed and developing
nations/economies, and sometime even
developed economies, are in competition
with each other to attract maximum FDI.  

In order to accelerate the pace of
international development, attracting foreign
investment is one of the top agendas in
most of the emerging economies. Foreign
investment has grown remarkably in the last
quarter century and has become a large
and important part of the global economy. In
order to attract foreign investments, states

have collectively built an intricate web of
treaties to ensure that the legal rights are
guaranteed to the investors. As the
investors might be distrustful of courts in
the host countries, the international
investment treaties lay down the provisions
through which investors can bring claims
alleging violation of their rights against the
states in arbitration proceedings. 

Thus, with this noble idea, namely to
encourage foreign investors and protect
their investments, the investment treaties
have been entered into between the
countries wherein State ensures due return
of the investment made in a particular
country by foreign investors.

In this process, Governments of such
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ARbITRATIon oR
MeDIATIon oR else?

– JUSTICE A.K. SIKRI

Judge,�Supreme�Court�of�India

Resolving Investment Treaty Disputes:

G
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1Loewen Group, Inc and Raymond L. Loewen v. United State of America, ICSID Case No. ARB(AF) 98/3, Award (26 June 2003)
2Saipem SpA v The People's Republic of Bangladesh (ICSID Case No. ARB/05/7), Award (30 June 2009)
3White Industries Australia Limited v. The Republic of India, Final Award (30 November 2011), http://italaw.com/sites/default/files/case-documents/ita0906.pdf accessed 29 November 2013.

nations make efforts in creating an
atmosphere that investments in their
respective countries are not only attractive as
they would yield attractive returns but safe as
well. Keeping this view in mind, Bilateral
Investments Treaties (BTI) are signed between
the countries paving passage for safe
investments foreign nationals.

ARBITRATION MECHANISM IN
INVESTMENT DISPUTES
As per WTO Report of 1996 titled 'Trade and
Foreign Direct Investment', FDI occurs when
an investor from one country acquires an asset
in another country with the intent to manage
that asset.  It includes : (a) acquisition of a
foreign business, (b) formation of a foreign
subsidiary, and (c) expansion of operations in
another country.  Though, such FDIs would
generally be between the two private parties
from two different countries, the purpose of
BITs is to ensure that even if it becomes
difficult to recover the money invested by way
of FDI from the private party in the country in
which investment is made, the Government of
that country assures repayment of such money
so invested.  BITs, therefore, become primary
mechanism through which states invite,
promote and protect FDIs.  Inevitably,
therefore, such BITs also promote dispute
resolution as well, which is through means
other than adjudication.  True preferred modes
of resolution of such disputes are arbitration
and conciliation. The essence of such BITs and
the state assuming responsibility/liability is that
states make themselves vulnerable to legal
claims by investors, thereby waving their
sovereign immunity.  Generally, such disputes
are settled by the International Centre for
Settlement of Investment Disputes (ICSID).

Like in other business ventures and
collaborations, even in case of FDIs, disputes
are bound to occur.  Such disputes under BITs
have been rising in the last few years.  Though
investment arbitration has been administered
by ICSID since 1972, almost 75% of the
disputes resolved by ICSID were brought in last
10 years.  Even the rise of claims has been
ballooning.  With such a trend, the arbitration
through ICSID is assuming significant
proportions.  Another noticeable trend is that

the FDI flow is not in one direction, viz., from
west to east, which was a scenario till few
years ago.  Now, there is east-west capital flow
as well.  This trend has also contributed to the
change in dynamics at play.

Further, in order to have speedy recovery of
such investments, instead of relegating the
investors to the judicial hierarchy in the host
country, arbitration regime at international level
is set up.  However, over a period of time,
investor-state arbitration has faced certain
challenges. Such arbitration has exploded
along with the burgeoning number of
international investment treaties (IITs), ICSID
for example administered 195 cases in 2013
alone, which is almost equivalent to half of the
number of cases ICSID administered in its
forty- five year history.

The methodology of dispute resolution through
ICSID may not be entirely similar to the manner
in which international disputes are resolved
through commercial arbitration.  The standard
dispute resolution procedure established under
BITs is that the investor must give notice of
dispute to the state.  On giving such notice, a
cooling off period of around three to six
months is prescribed, during which parties
cannot initiate proceedings as they are
expected to negotiate an amicable solution
during this period.  Arbitration proceeding may
commence after the cooling off period has
lapsed.  Thereafter, parties appoint arbitrators,
as specified by the concerned BIT.  They

In this process, Governments
of such nations make efforts
in creating an atmosphere
that investments in their
respective countries are not
only attractive as they would
yield attractive returns but
safe as well. Keeping this
view in mind, Bilateral
Investments Treaties (BTI)
are signed between the
countries paving passage for
safe investments foreign
nationals.
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submit evidence and make arguments and,
thereafter, final award is passed by the arbitral
tribunal.  Such an award is enforced either
under the New York Convention or through
voluntary compliance by the state.

ICSID BREEDING CONTROVERSIES
As mentioned earlier, though the investment
disputes are on rise which are giving ICSID
much important role, at the same time, the
manner in which some of the disputes are
adjudicated by ICSID in recent past and the
result thereof has raised controversies about
the effectiveness of, and even propriety of,
ICSID as a Centre for resolution of such
disputes through arbitration.  Following three
examples would be enough to demonstrate
this controversy centering around ICSID:

(i) First such famous case is Loewen Group v.
The United States1. Loewen, a Canadian-based
conglomerate in the funeral business had
engaged in a strategy of buying up local
undertakers throughout the States. Loewen

was said to have engaged in anti-competitive
conduct and several actions were brought
against it. One such was an action brought by
a private undertaker named Jeremiah O’Keefe
who sued Loewen in Mississippi. The jury
returned a verdict of $500m in O’Keefe’s
favour. When Loewen sought to appeal it was
required to furnish a bond for the amount of
the award to avoid execution proceedings and
an application to reduce the amount of the
bond failed.  Loewen settled with Mr O’Keefe
and paid the amount.  However, after few years
it commenced arbitration at ICSID against the
United States pursuant to the provisions of the
North American Free Trade Agreement
(NAFTA).  The claim was initiated on the
premise that the manner in which the trial had
been conducted, the amount of the verdict and
the requirement of the bond meant that it had
been denied justice or had its investment
expropriated. The case eventually failed
because Loewen was found not to have
exhausted its domestic remedies and also

because it underwent bankruptcy proceedings
after which it was reorganised as an American
company which could not then maintain a
claim against its own government under the
NAFTA. But the real shock was the jurisdiction
ruling: the tribunal held that the decision of the
jury and the court was a governmental
measure susceptible to review under the
NAFTA even though it stemmed from private
law litigation. 

The aforesaid decision of the Tribunal meant
that even when Loewen Group had lost the
case and there was a decree passed by
competent court of law, America against
Loewen.  He still had a right to lodge the claim
contrary to the said verdict.  More alarmingly,
as per the Tribunal, it had jurisdiction to decide
the case by going against American justice
system.

(ii) Second case pertains to Bangladesh and is
known as Saipem v. Bangladesh2.  In that
case, an ISCID tribunal held that certain orders
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of a court in Bangladesh which effectively took
away the fruits of an arbitration award made in
favour of the investor amounted to an
expropriation.  This case again is an example
of interfering with the judicial determinations
by competent court of law, which is a
sovereign function.

The aforesaid two cases, thus, raise an
important issue as to where will the line be
drawn between judicial determinations that are
acceptable and that will not give rise to said
claim on the one hand and those that are not
and will result any liability for the state on the
other.  There are no definite answers to this
fundamental touching upon the sovereignty of
a state.

(iii) Third case pertains to India and has
become a topic of heated debate in this
country as well as elsewhere.  It is known as
White Industries v. India3.  White Industries is
an Australian  company. It won an ICC award
against Coal India, a state-owned enterprise
engaged in and responsible for the coal mining
sector in India.  An application  was brought by
Coal India to set aside the award, which White
Industries  opposed on the basis that the
Calcutta High Court lacked jurisdiction to
entertain the application. This case was
pending in Indian Court system for almost a
decade.  White Industries brought a treaty
claim against India, arising out of its inability to
enforce the ICC award against Coal India on
the ground that there was unnecessary delay
in Indian Courts.  However, what is significant
is that there was nothing to suggest that White
Industries had in any way been singled out for
these hardships. The tribunal rejected White
Industries’ claim that India had breached the
fair and equitable treatment clause found in
the India-Australia BIT. The tribunal also found
that White Industries either knew or ought to
have known that the domestic court structure
in India was overburdened when it embarked
on its investment; and that an investor must
generally take a host State as it finds it . The
tribunal further found that the proceedings in
the domestic courts had not moved at an
unreasonable pace in the context of a denial of
justice assessment .  There being no
suggestion of bad faith, it was thought that the

delays faced by White Industries did not
amount to a “particularly serious shortcoming”,
or “egregious conduct that ‘shock[ed] or at
least surprise[d] a sense of judicial propriety’ .”

Notwithstanding the above findings, the
tribunal held that, pursuant to the most
favoured nation (or MFN) clause in the India-
Australia BIT, White Industries could take
advantage  of the “effective means of
enforcement” obligation found in a subsequent
BIT that India had entered into with Kuwait .
On that basis, the tribunal held India liable for
failing to provide an effective means for White
Industries to enforce the commercial
arbitration award, and awarded White
Industries AUD4.08 million. This verdict of the
ICSID is questioned by Chief Justice of
Singapore in the following words :

“10.  A number of questions arise. The tribunal
found that no allegation of unfair and
inequitable treatment had been made out; no
basis for any legitimate  expectation of timely
enforcement of the first award; no
misfeasance of any sort on the part of the host
State; and no denial of justice had been
shown. It  nonetheless also held that the host

State was obliged to provide an effective
means of enforcement for investors. Effective
is perhaps a relative term.  Clearly, White
Industries had a means of enforcement even if
it entailed ambling through the Indian judicial
system. At what point did it become
ineffective? On what basis could it be said that
the parties, who knew of the  realities of the
justice system of the host State, in fact
intended to contract for what in effect was an
obligation to provide a means of enforcement
with a level of sufficient expedition (whatever
that means) that had not previously been
achieved in the host state by or for anyone
else? What if the setting aside application had
succeeded after eight years but there was a
prospect of  waiting another five for an appeal?

11. The tribunal reasoned that the “effective
means” standard is a lower one than the
“denial of justice” standard and further held
that the issue of whether or  not “effective
means” had been provided by the host State is
to be measured against an objective,
international standard. It also held that where
delay is  concerned, the delay must be
“indefinite” or “undue” to establish a breach.
Though the tribunal explained in some detail
why certain deficiencies were not a breach,
this is what it had to say where it finally did
find a breach:

The Tribunal has no difficulty in concluding the
Indian judicial system’s inability to deal with
White Industries’s jurisdictional claim in over
nine years, and the Supreme Court’s inability
to hear White Industries’s jurisdictional appeal
for over five years amounts to undue delay and
constitutes a breach of India’s voluntarily
assumed  obligations of providing White
Industries with “effective means” of asserting
claims and enforcing rights.

12. It seems odd to describe such a broad
obligation as one that India voluntarily
undertook. If this is the legitimate construction
of the treaty provision, then on  the premise
that this was not an exceptional claim by
Indian standards, it would mean that India
voluntarily undertook to overhaul its judicial
system and bring it up to a level where it
would pass muster under international
standards.  In the context of a system with a

1Ibid paras 10.3.14-15., 5Ibid para 10.4.21., 6Ibid para 10.4.23., 7Ibid para 11.2.1.
8Keynote Address by the Chief Justice Sundaresh Menon, Singapore, 3rd December, 2013 at 4th Annual Singapore International Investment Arbitration Conference.
9'Courts will take 320 years to clear backlog cases: Justice Rao', The Times of India (Hyderabad, March 6 2010)  <http://articles.timesofindia.indiatimes.com/2010-03-06/ india/28143242_1_high- court-
judges-literacy-rate-backlog> accessed 29 November 2013.

In this process, Governments
of such nations make efforts
in creating an atmosphere
that investments in their
respective countries are not
only attractive as they would
yield attractive returns but
safe as well. Keeping this
view in mind, Bilateral
Investments Treaties (BTI)
are signed between the
countries paving passage for
safe investments foreign
nationals.
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backlog of more than 30 million cases  this is
quite an undertaking! It might also mean that
every successful claimant against an Indian
party potentially now has the benefit of a
sovereign guarantee from India.”

These three cases have, to some extent,
shaken the confidence of many countries in
ICSID mechanism of investment dispute
resolution through arbitration.  Many nations
have scrapped existing BITs and are coming
out with newer ones.  Widespread criticism of
this method is brewing.  In the process many
other shortcomings of investment arbitration
regime are also debated.  These relate to : (i)
composition of investor—state arbitral
tribunal, (ii) purported lack of independence
and impartiality, (iii) lack of public information
etc.

In the aforesaid backdrop, a consensus is
emerging that before resorting to arbitration,
there should be an endeavour to settle these
disputes through mediation/conciliation.  As
pointed above, Dispute Resolution Procedure
(DRP) established under BITs necessitates

giving of notice of dispute to the state and
cooling off period from three months to six
months is provided after such a notice.  No
doubt, the purpose of providing such a period
is that parties are expected to negotiate an
amicable solution.  It is known that many times
such negotiations do not take place at all or
not seriously attempted.  A kind of wisdom is
dawning that this cooling off period can be
utilised for settlement of disputes through
mediation/conciliation.

As is well known, Mediation  is  one  of  the
oldest  forms  of  dispute  settlement.  It  is  a
voluntary,  party  centred  and  structured
negotiation  process,  where  the mediator
assists the parties in amicably resolving their
disputes by using specialised  communication
and  negotiation  techniques10.  It  is  based
on self  determination  as  in  this  process the
parties retain the right to decide for
themselves  first,  whether to  settle  a  dispute
and second the terms of any  settlement.  The
use of  mediation  in Asia  is  said to  predate
the  birth of  Jesus  Christ.  In  Ramayana

itself,  Isuran,  the  sovereign  Lord  of  all
angel  kings  exercised  his  moral  influence
as  mediator  between  Rama and Sita for their
reconciliation upon reunion11. 

BENEFITS OF MEDIATION OVER
ARBITRATION 
FDIs  are  protected  by  states  through
international  investment  treaties (IITs).  IITs
give  investors  legal  rights  against  the  host
State.  Since investors might  be  weary  of
the  courts of the host country, these treaties
provide  investors  with  investor-state
arbitration  as an  alternative method of
dispute resolution12.

Arbitration  is  a  quasi  judicial  adjudicatory
process  in  which  the arbitrator(s)  who  are
appointed  by  the  court  or  the  parties
themselves decide  the  dispute  between  the
parties.  The  process  is  adversarial  in nature
as  the  focus  is  on  determination  of  rights
and  liabilities  of  the parties. The award in an
arbitration is binding upon the parties13 .

Most  treaties allow  for arbitration only after
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10Mediation training manual of India, mediation and conciliation project committee.
11S Sucharitkul, ‘mediation and conciliation as alternate means of settling disputes’ (2001) Digital Commons: The Legal Scholarship Repository At Golden Gate University School of Law
12Mediation of investor state conflicts' (2014) Harvard Law Review 2543.
13Mediation training manual of India, mediation and conciliation project committee.
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certain preliminary conditions are  met,  for
instance  the  investor  must  give  notice  to
the  host  country that there is a dispute, the
parties must then abide by a cooling off period
(3-6  months) during which the investor and
host country and encouraged to negotiate  an
amicable settlement.  International arbitration
awards  are either  enforced  under  the  NY
convention  or if  the  state  itself recognises it.
However  a  recent  trend  has  been  noted
with  States  not  respecting Arbitration
Awards.  For  instance,  Argentina  refused  to
honour  a  multi million  dollar  arbitral  award
arising  from  an  economic  crisis  in  which
argentina devalued its currency14.

It  has  long  been  felt  that  promoting  an
alternative  to  arbitration  will promote
legitimacy  because  the  parties  will  feel
less  conscripted  to  a single method.15

It  is  probable  that in a situation  where
instead  of  focusing  on the formal rights
perspective  for  settlement  of  dispute  which
arbitration  subscribes to  it  would  have  been
more  pragmatic  to  go  by  the  interest
based approach  of  mediation.  The latter
allows the problems of Argentina to be
surfaced  in  the  course  of  the  mediation
process  and  enables  a dispute resolution
plan  which  was  more  pragmatic  and
respected by  both sides which  would  have
in  turn  ensured  better  execution of
settlement  terms.  In the  example  of a
dispute between Chile and Argentina
concerning the Beagle  Channel  many
methods  of  resolution  were  subscribed  to
including arbitration but after  Argentina
rejected  the decision of the court of
Arbitration,  both  parties  approached  the
offices  of  the  Pope  for mediation, which led
to a solution and settlement16. 

The  negotiation  of  an amicable  settlement
in  the cooling off period given by  most
Investment  treaties  is  where  the  process  of
mediation  can  be utilised  best  so  that  the
dispute  resolution  is  timely,  cost  effective
and long lasting.  

Besides  arbitration, under both the ICSID and
UNCITRAL there are rules and  procedures  for

the  process  of  conciliation  which  is  a
voluntary and non  binding  process  but
harbours  many  of  the  same  disadvantages
of arbitration  because  it  is  formal  and
adversarial.  To  overcome  the negative effects
of the adversarial system hybrid processes like
med-con are also viable options. 

Investor-State  Arbitration  sometimes
awkwardly  poses  the  problem  of the
investor's  interest  i.e  the  return  of  the
investment  and  the  State’s concern  which
may  be  founded  upon  fundamental
questions  of  State sovereignty.  Mediation,
unlike  Arbitration  is  modelled  to  address
extra legal interests and concerns of the
parties.  

Arbitral  awards  can reach into billions and
Legal fees can reach into tens of  millions  of
dollars.  Adding  to  which,  it  can  take years
for  a  conflict  to be  resolved  through

arbitration.  These  shortcomings  are
potentially cumbersome  for small  countries or
developing countries where the State budget
cannot  handle  such costs17. Mediation  is
more  cost effective and less  prone  to
delays.  The  outcome  of  mediation,  since  it
is  based  upon the  self  determination  of
parties is  more likely  to garner  satisfaction
and be  complied  with.  Parties  feel  like  they
are  in control of  the  process  and feel
responsible  for  the  outcome  i.e  the
mediation  settlement.  Thus ensuring
enforceability of settlements per se.  

The  benefits  of  mediation  to  the  investors
and  states  in  international investment
disputes are many.  In  addition  to  the  ones
mentioned  above some broad strokes are- 

1. Breaking  the  impasse - the  involvement
of  a third  neutral  party i.e. the  mediator
allows  the  changing  of  dynamics  of  the
negotiation process  which helps the parties to
overcome barriers to the agreement18. The
mediators  are  able  to  do  so  by  interalia
setting  a  tone  and atmospheric  which  is
conducive  to  the  cooperation  and
information sharing;  identifying  and
reframing  key  issues  in  the  dispute;  taking
the parties  from  the  position of  rights to
interests  in  order  to  get  to  know the actual
cause  of  the  conflict;  and  introducing
effective  procedures  for generating  and
evaluating  options  for  settlement19.  In
situations  where there  is  an  attempt  to
settle  disputes  through  adversarial  process
barriers like power imbalance during the
process unpopular. In mediation the  mediator
uses  negotiation  and  communication
techniques  to defuse hardball  tactics  and
deception  used  by  parties  for  private  gain,
in  this way  removing  barriers  that prevent
parties  from  reaching  an  acceptable
outcome which they can own20. 

2. Win-win  situation  and  maintenance  of

relationship - the mediation  process  being
based  upon  self-determination  aligned  the
parties  to  control  the  final  outcome  and
also  the  mediator  to  take the parties  from
the  focus  on  rights  to  their  interests

16S Sucharitkul, ‘mediation and conciliation as alternate means of settling disputes’ (2001) Digital Commons: The Legal Scholarship Repository At Golden Gate University School of Law 
17Mediation of investor state conflicts' (2014) Harvard Law Review 2543
18ibid, 19ibid, 20ibid, 21'Mediation of investor state conflicts' (2014) Harvard Law Review 2543, 22ibid
23N A Welsh and A K Schneider, 'The Thoughtful Integration of Mediation into Bilateral Investment Treaty Arbitration' (2013) Harvard Negotiation Law Review 71.
24'Mediation of investor state conflicts' (2014) Harvard Law Review 2543.

In  situations  where there  is
an  attempt  to  settle
disputes  through
adversarial  process barriers
like power imbalance during
the process unpopular. In
mediation the  mediator
uses  negotiation  and
communication  techniques
to defuse hardball  tactics
and  deception  used  by
parties  for  private  gain,  in
this way  removing  barriers
that prevent  parties  from
reaching  an  acceptable
outcome which they can own.
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enables  a  win-win situation  for  both  the
parties.  This  enables  the  preservation  and
strengthening  of  relationships  which  is
beneficial  for  international investors who
have  liquid  capital  in  the  host country with
plans for future investment.  The  adversarial
process  on  which  arbitration  is  based  can
damage  relationships  and  in  turn  harm
both  the  government  and  the investor who
have a symbiotic relationship. 

3. Confidentiality  and  its  advantages - the
mediation  process  is a private  process
meaning  thereby  it  is  confidential  nature
where statements  made  during  mediation
cannot  be  disclosed  in  civil proceedings  or
elsewhere  without  the  written  consent  of
all  the parties.  Any  confession  or  admission
made  during  mediation  cannot be  used in
any  future  proceedings.  Also  during
separate  sessions  the information given  by
one  party  to  the  mediator  during  the
mediation process  cannot be  disclosed to
the  other party  unless permitted by the 1st
party. It is the confidential  nature  of  the
mediation process  which enables  the
mediator to  go  from  the  rights  of  the
parties  to  their interests.  Because  of  the
confidential  nature  of  the  proceedings  the
parties  are  able to  discuss  all issues  that
concern  or  can  impact  the final  settlement.
In  the  investor state  context  the  availability
of confidentiality  during  mediation  enables
the  parties  to  better  manage the  timing  of
the  inevitable  disclosures which might draw a
backlash from political and corporate quarters21.

HOW TO FACILITATE MEDIATION
PROCESS IN INVESTMENT
DISPUTES
The  current  international  investment  regime
still  lacks  an  infrastructure for  the  effective
mediation  of  investment  disputes on an
international scale22. One way to go about it
would be to create  a  private  network  of
mediation  resources.  The  instrument  (for
instance -  the  IIT)  itself  should compel  or
suggest  mediation.  This  would  allow  the
parties  to  make  a good  faith  attempt  at
mediation  in  the  cooling  off  period  itself;
thereby increasing  the  number  of  voluntary
settlements  and  incidents  of arbitration. 

Another  way  to  go  would  be  to  reform
ICSIF  procedure  to  incorporate mediation.
Though  this  simpler  than  renegotiating  IITs

and  BITs.  ICSID could  add  mediation  it  its
current  list  of  promoted  dispute  resolution
processes.  

A  third  option  could  be  to  promote
mediation  independently  as  with domestic
commercial mediation.  

EPILOGUE
The hypothesis of my discussion in this paper,
which I have tried to establish, is that with the
increasing number of cases, the investor-state
arbitration has come to resemble civil litigation,
the legal fees are reaching to tens of millions
of dollars and some conflicts are taking years
to reach a final solution. 

Another serious challenge is the exercise of
jurisdiction by ICSID in certain cases which is
coming in conflict with the sovereign judicial
function of the host countries.  Thus, investor-
state arbitration is also becoming an anomaly
under international laws as under this states
need to submit their sovereign immunity and
be bound by the clauses in the international
treaty through which the foreign investors can
raise a claim alleging that the state has
violated their obligations as defined by the
treaty.

The above factors are becoming compelling
reasons for various parties and states to look
mediation as a potential alternative to
arbitration.  The investor-state mediation still
faces a lot of skepticism.  Hence, primary
challenge is to convince all stakeholders as to
how the development of a mediation system
could facilitate the settlement of investor-state

disputes in less time, with less expense, and
with less disruption to investments. The author
also intends to exhibit how mediation could
help in resolving disputes without hampering
the state sovereignty while maintaining the
rights of foreign investors.

The question, in the ultimate analysis, that
arises is as to whether mediation should
replace arbitration for resolution of investment
treaty disputes.  To answer this question, we
have to keep in mind that at times mediation
may fail and the parties may not reach
mutually acceptable solution.  Further, there
may be some issues which may have to be
necessarily adjudicated upon and for
adjudication process arbitration will have to be
resorted to.  

Therefore, the best methodology can be, what
is known as “Med-Arb'.  It means that before
resorting to arbitration there should be
compulsory mediation and first attempt should
be made to resolve the investment dispute
through the mechanism of mediation which
has certain distinct advantages that are
enumerated above. The mediation is almost
indispensable for such disputes keeping in
view its flexibility and confidentiality.  It has the
potential to improve the communication,
information exchanges and hence mutual
understanding and produce integrative
solutions23.  It is also quicker, less expensive
and less destructive of relationships24. That
needs to be explored before resorting to
arbitration.  Thus, my conclusion is that the
ideal machinery needed for settling investment
disputes is the 'Med-Arb' model.  

Page 19-25_Layout 1  5/31/2018  2:56 PM  Page 25



Global Standards in Mediation PracticeMAADHYAM | COUNCIL FOR CONFLICT RESOLUTION

26

INTERNATIONAL ADR SUMMIT 2018

Page 26-27_Layout 1  6/1/2018  3:57 PM  Page 26



Global Standards in Mediation PracticeMAADHYAM | COUNCIL FOR CONFLICT RESOLUTION

27

INTERNATIONAL ADR SUMMIT 2018

Page 26-27_Layout 1  6/1/2018  3:58 PM  Page 27



Justice, it is offen calimed, emerges only

when lawyers and their clients argue over

its meaning, and, in turn, some

authoritative figure or body pronounces on

its meaning, such as in the canonical cases

of the late twentieth century...For many

years now, I have suggested that there are

others components to the achievement of

justice. Most notably, I refer to the process

by which we seek justice (party

participation and empowerment, consensus

rather than compromise or command) and

the particular types of outcomes that night

help to achieve it (not binary win-lose

solutions, but creative, pie-expanding or

even shared solution).

Professor Carrie Menkel-Meadow

“

”
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INTRODUCTION
The propriety and desirability of judges
attempting to settle cases assigned to them for
trial is a subject of debate. Historically,
scholars framed the debate in terms of judges
conducting "settlement conferences" for cases
assigned to them for trial. This article shares
empirical data from a survey of all California
judges in 2004 regarding their attitudes of
approval or disapproval of judges conducting
settlement conferences for cases assigned to
them for trial. More importantly, it documents
the extent to which those judges engage in the
practice, differentiating the extent of the

practice between judges with family law,
general civil, limited civil, and complex civil
assignments.

A contemporary wrinkle in the historic debate
concerns judges conducting "mediations" of
cases assigned to them for trial. There have
been notable suc-cesses in some California
jurisdictions with sitting judges serving as
mediators, attracting the attention of legal
commentators debating the issue. This article
documents the extent to which judges
conceptually approve of this practice and the
extent they engage in it.

The phenomenon of judges mediating cases

assigned to them for trial is ex-amined from
the perspective of judicial codes of ethics,
which in current form permit the practice. This
article considers both proposed revisions to
such codes, and those  in current force  and
effect. The  confusion  in the law created by
the advent of judicial mediation is illustrated by
examining California statutory and case law on
confidentiality and standards of practice, which
differ depending on whether the process is
labeled a "settlement conference" or
"mediation." Califor-nia law relies heavily on
the label of the process to determine the rights
and re-sponsibilities thereof. This article
questions the "label of the process" methodol-

Adding JudiciAl MediAtion to
the debAte About Judges
AtteMpting to settle cAses
Assigned to theM for triAl
–Peter Robinson

Professor of Law at Pepperdine University School of Law
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ogy by documenting a strong degree of
similarity in the content of the two proc-esses
as practiced by judges in California.

The article then explores the ramifications of
the Uniform Mediation Act's express
inapplicability of its confidentiality provisions to
a mediation "conducted by a judge who might
make a ruling on the case."1 Finally, the article
suggests how the advent of judicial mediation
might lead to standards of practice that would
clarify the law and resolve the debate about
judges conducting either set-tlement
conferences or mediations for cases assigned
to them for trial.

II.THERE IS A DEBATE ABOUT
JUDGES ATTEMPTING TO SETTLE
CASES ASSIGNED TO THEM FOR
TRIAL
A. Legal Commentators are

Conflicted

Professor Marc Galanter documented the
evolution in judicial attitude and practice
regarding involvement in settlement from the
late 1800s to 1986.2 By the 1920s, early
initiatives for "conciliation courts," where
judges would encourage reconciliation, were
affected by some judges' observations of
opportunities for greater efficiency in judicial
administration.3

Galanter documented "a considerable
difference of opinion" among judges regarding
whether settlement was the chief purpose of
the Federal Rule of Civil Procedure (FRCP) 16
pretrial conference or whether settlement was
a merely a byproduct.4 The Judicial
Conference of the United States resolved the
matter by adopting the "byproduct" view in
1944 that, with notable pockets of contrary
practice, prevailed for about a decade.5

Galanter quotes three federal judges' ardent

endorsement of settlement efforts in the early
1960's, and documents that by the 1970's
federal judges had em-braced the role of
mediator because settlement was perceived as
producing a supe-rior quality of justice.6

Galanter describes the 1983 amendment to
FRCP 16, specifying the possibility of
settlement as one of the appropriate topics at
a pre-trial conference, as formal ratification of
what had become the "unmistakably...
'established' position in the federal judiciary.”7

Professor Judith Resnik's 1982 article

articulating concerns about managerial
judging8 became a reference point for much of
the subsequent scholarship about the role of
judges in settlement.9 She claimed that
managerial judging, which includes judges
conducting settlement conferences for their
own cases, results in a reduction of distance
between parties and the judge, a distance
necessary to main-tain the image of judge as
dispassionate agent of justice.10 She argued
that it is especially problematic if a judge
considered matters not admissible at trial be-
cause of the shielding from review enjoyed by
pretrial procedures.11 Resnik also argued that
a “blurring [of] roles,” motivated by too high a
volume of cases, would cause acceptance of
the view that "less judging and more settling"
is gener-ally appropriate.12

Professor Leroy Tornquist reviewed the pros
and cons of judges being in-volved in
settlement and recommended reforms
including, "The judge who is to try the case on
the merits should be barred from participating
in settlement nego-tiations."13

Michael R. Hogan, a United States Magistrate
Judge at the time, rebutted the criticisms of
judges attempting to settle cases.14 He
countered the concern about accomplishing
justice by referencing a study finding that
participants in mediation were much more
likely to perceive the outcome as fair than
participants in adjudi-cation. 15 The concern
about settlement judges sacrificing the quality
or justness of a resolution on the alter of
efficiency and docket management he
countered with, among other things, the
commitment to assuring fairness in the judges'
oath of office, and with FRCP 1 (requiring a
judge mediator to consider the "justness" of
settlement).16 He addressed the concern about
the lack of empirical documenta-tion, showing
that judicial settlement conferences create

* Peter Robinson is the Managing Director and Associate Professor at the Straus Institute for Dispute Resolution, Pepperdine University School of Law. The empirical dimension of this article would not have been
possible without the partnership of California's Administrative Office of the Courts, ably represented by Kareen Alvarado. This article was inspired by the experience of Judge E. Jeffery Burke and prepared with the
exceptional research assistance of Pepperdine law students Tho-mas Griffin and Sarah Gough.
1UNIF. MEDIATION ACT § 3(b)(3) (2001).
2Marc Galanter, The Emergence of the Judge as a Mediator in Civil Cases, 69 JUDICATURE  256
(1986). For a brief history of settlement conferences, see also Carrie Menkel-Meadow, For and Against Settlement: Uses and Abuses of the Mandatory Settlement Conference, 33 UCLA L. REV. 485, 490 (1985).
Professor Galanter's documentation of the evolution of judicial practice is nicely com-plemented by Professor Judith Resnik's article on, among other things, "how and why federal judges came to reorient the
processes of judging and, in essence, to redefine their jobs by adding the manage-ment and settlement of civil cases to their judicial role." Judith Resnik, Trial as Error,Jurisdictionas Injury: Transforming the
Meaning of Article 111,113 HARv. L. REv. 924, 929 (2000). Professor Res-nik describes the background conditions and organizational development that enabled this transforma-tion: she cites the importance of
rulemaking in the 1930s, protracted litigation in the 1950s, schools for judges in the following decades, judges who were committed advocates for the changes, and "official mandates for federal judges and in
conceptions of the judicial role" as well as the creation of an "insti-tutional voice" for the federal judiciary. Id. at 948.
3Galanter, supra note 2, at 258., 4Id. at 259.  See also Michael Hogan, Judicial Settlement Conferences: Empowering the Parties
to Decide Through Negotiation, 27 WILLAMETrE L. REV. 429 (1991). Hogan concludes that "from 1938 to 1983, settlement was generally considered to be only a by-product of a good pretrial procedure rather
than a primary objective." Id. at 431., 5Galanter, supra note 2, at 259-60.

A contemporary wrinkle in
the historic debate concerns
judges conducting
"mediations" of cases
assigned to them for trial.
There have been notable
suc-cesses in some
California jurisdictions with
sitting judges serving as
mediators, attracting the
attention of legal
commentators debating the
issue. This article documents
the extent to which judges
conceptually approve of this
practice and the extent they
engage in it.
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more or earlier settle-ments, by arguing that
experienced judges are in the best position to
determine on a case by case basis the amount
of effort that should be invested in judicially
su-pervised settlement conferences.17

Hogan also addressed the concerns about
settlement judges presiding at sub-sequent
trials.18 First, he claimed that this concern
"implies a misunderstanding of what the
judge's role in the negotiation process should
be."19 He suggested that it is the rare judge
who becomes "such a partisan advocate of a
certain settlement" and tries to impose
"sanctions for a party's failure to adopt the
court's settlement figure.,,20 In contrast, he
suggested that "judges who understand and
use success-ful intervention tactics in the
negotiation process would (not) blame one
particular party for a case not settling.21 He
stated that the desire to insulate judges from
knowledge about cases before trial fails to
acknowledge that "[j]udges frequently are
called upon to compartmentalize their thoughts
by separate rulings without defending claims
of partiality.,22

While making the case that the focus of
settlement conferences should be bet-ter
quality solutions rather than judicial efficiency,
Professor Carrie Menkel-Meadow observed

both sides of the debate: The settlement
conference should not be managed by the trial
judge "so that the interests and considerations
that might effect a settlement but would be
inadmissible in court will not prejudice a later
trial.",23 Although, "some of the settlement
authority of the third party may be directly
related to the judge's power, control, or
knowledge of the specific case and the value
of the conference may be diminished if another
person is used."24

Professor E. Donald Elliott argued that using
managerial judicial powers to accomplish
settlement under some circumstances will
accomplish more just reso-lutions.25 In his
discourse he observed:

Managerial judging is evolving rapidly from a
set of techniques for nar-rowing issues to a set
of techniques for settling cases. . . . On the
other hand, other judges, including some
staunch advocates of managerial judging
oppose the use of managerial powers to
encourage (or, some would say, to coerce)
settlement .... Once managerial judging
became established, it was inevitable that
some judges would begin using their
discretionary power to impose procedural
costs on particular litigants to stimulate
settlements that they considered to be in the

interest of justice. However, these uses of the
managerial powers of judges and masters to
promote settlements are controversial and it is
important to understand why. Ultimately,
procedure and substance cannot be divorced:
no proce-dural decision can be completely
'neutral' in the sense that it does not af-fect
substance. Increasing litigation costs does not
merely increase the likelihood of settlement; it
inevitably alters the amount that a rational
party would be willing to pay to settle, and
hence is likely to alter the terms of the
settlement as well.26

He illustrated his argument by noting that "if
there is a pronounced difference in the
economic resources available to the parties of
the lawsuit, a judge might very well promote a
more just solution by restricting the ability of
the wealthier parties to use their economic
resources to tactical advantage.,27

Professors Menkel-Meadow and Elliot, as well
as Hogan, have defended managerial judges
using their powers to advance settlement
based on judges using those powers “to
stimulate settlements that the [judges]
consider to be in the inter-est of justice.”28

Moreover, such use of judicial power is
defensible because set-tlement offers "a
substantive justice that may be more
responsive to the parties' needs than
adjudication."29 These advantageous
opportunities of settling judges must be
weighed in light of some of the dangers of
abuse.

Professor Peter H. Schuck's  analysis of Chief
Judge Jack B. Weinstein's or-chestration of
settlement of the Agent Orange class action
case offers observations of how judges assist
settlement, as well as the concurrent dangers
of doing so.30

Explaining the advantages of having judges

involved in settlement, he stated: In fact, a
judge controls four distinct kinds of resources
that may facili-tate or even be indispensable to
settlement, especially in complex cases.
Typically, these resources are inaccessible to
lawyers except insofar as the judge decides to
make them available. They include control over
the disposition of certain issues; knowledge
about other factors relevant to settlement of
the case; the judge's reputation for fairness;
and control over certain inducements and
administrative supports.31
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Despite these advantages, he stated: The
analysis also suggests, however, that there are
risks to justice, and to the appearance of
justice when judges--especially those who are
in a po-sition to rule on the merits and thus
control the outcome of a case-actively involve
themselves in settlement. These risks exist
even when settlement is thought to be a good
thing, either in general or in a particu- lar case.
Even if the risks of judicial involvement are
outweighed by the advantages, as I think they
were in the Agent Orange case, they merit
profound concern. These risks seem to me to
be of three main types: judicial  overreaching,
judicial  over-commitment, and
procedural unfair-ness.32

He explained judicial overreaching by stating,
"even if judges scrupulously avoid rewarding
or punishing lawyers who do or do not
cooperate in effecting settlement, the danger
remains that lawyers will interpret judicial
involvement as thinly-veiled coercion ...33 He
encouraged a sensitivity to this concern
because there is little consensus on what
constitutes judicial impropriety; settlement dis-
cussions are often highly emotional and
interpretation is subject to perception, and
there is no objective transcript of what was
said and done.34

He explained judicial over-commitment  with
the statement, [A] judge who makes such an
investment [in helping to fashion a settle-ment]
is unlikely to remain indifferent as to the
outcome of the negotia-tions. The risk is that
the judge's commitment may become
excessive, compromising the appearance or

reality of the judge's fairness as to whether the
case will be litigated or settle, and possibly
even with regard to the merits.35

He went on to explain that this is especially
troubling in cases, such as the Agent Orange
case, that require the judge to confirm the
settlement as fair, reasonable, and 
adequate.36

He explained that the informal and secretive
nature of settlement conferences threaten
common aspects of procedural fairness such
as accuracy, individual dig-nity, participation,
and openness of decision making.37 Especially
when the judge meets privately with both
sides, due process is wanting because parties
may not be aware of accusations or
interpretations presented outside their
presence, and thus may not know of the need
to rehabilitate or rebut.38

Professor Schuck concluded with the
recommendation that trial judges be barred
from participating in settlement 
negotiations.39

B. Active Judges Are Conflicted

In addition to legal academic debate, this issue
is a source of controversy among the sitting
bench. The debate surfaced anecdotally, and
regularly, when this author led more than eight
groups of about twenty-five California judges,
each in mediation skills training programs over
five years. California's Adminis-trative Office of
the Courts (AOC) was unequivocally supportive
when the author became interested in
documenting judicial attitudes and practices
about settlement conferences and/or

mediation. The data might assist academics
and policy makers wrestling with an array of
questions related to judges attempting to settle
cases assigned to them for trial. It might also
be of interest to those judges, who at times
feel isolated and are curious about judicial
norms.

1. Methodologyfor Surveying

CaliforniaJudges

California's AOC allowed the author to survey
each of California's 1800 bench officers40

regarding judges attempting to settle civil or
family law cases. The data developed from this
survey is suspect in that the judges were self
report-ing and thus prone to view and interpret
themselves in the best possible light.41 The
AOC42 participated in developing the survey,43

which asks judges about their views regardinA
judges assisting in settling cases as well as
their practices in the last four years.44

The surveys were mailed out in an AOC
envelope with other AOC corre-spondence.45

The responses were returned to a Post Office
Box in Winnetka, California, a little-known
community in the San Fernando Valley, as part
of a comprehensive commitment to ensure
that participants not know that a professor
from the Straus Institute at Pepperdine
University in Malibu, California, was the AOC's
collaborator for this project.46

Three-hundred and sixty-eight out of 1,800
bench officers responded. While this was a
little disappointing, it was not completely
surprising because the survey was extensive,
requiring about fifteen minutes to complete,

General Civil47 129 respondents

Family Law48 72 respondents

Limited Jurisdiction Civil49 22 respondents

Complex Civil50 6 respondents51

Marked more than one of the above 10 respondents

Did  not conduct  mediations  or  settlement  conferences  in any  of the above types of

cases in the last four years
85 respondents52

Did not respond to this question 44 respondents

Responding Judges by Assignment

Table 1
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and judges are notori-ous for not completing
surveys. One weakness of the following
analysis and con-clusions is that they are
based on a limited response. The 368 who
responded stated that in the last four years,
they had the most experience in conducting
set-tlement conferences or mediations in the
following areas:

Judges' Attitudes Toward Settlement

Conferences

One of the first questions in the survey asked
judges about the extent to which they agree or
disagree53 with the statement: "With the
consent of the parties, I believe that civil or
family law judges should be allowed to conduct
settlement conferences for cases assigned to
them for trial." The judges' reactions to this

statement are summarized below in Table 2.

Comparing the combined "Strongly Agree" and
"Agree" categories with the combined
"Strongly Disagree" and "Disagree" categories
reveals a 267 to 60 (82% of those with an
opinion) acceptance of judges conducting
settlement con-ferences for their own cases.
Among the interesting aspects of this data is
the similarity to data reported 24 years
earlier.54 While documenting that a superma-
jority of judges support the proposition in
concept, it is important to note that nearly one-
fifth of the judges do not agree. The ratio was
fairly consistent across the spectrum of judicial
assignments.55 The conflict among sizable
segments of sitting judges reveals that the
debate is not merely academic.

In order to gauge the impact of this conflict
among judges, the survey went on to assess
the frequency and prevalence of judicial
settlement conferences. The difference in
beliefs on this issue could be minimized or
magnified depending on the number of
settlement conferences judges conduct.

The demographics of the respondents evolves
because the survey instructed judges who had
not had a family or civil assignment in the last
four years to an-swer questions about their
beliefs regarding judges conducting settlement
confer-ences and mediations, and then to not
answer additional questions. Thus the focus of
the survey was to quantify judicial attitudes of
all judges, but only the practices of current civil
and family law judges. "Current" was defined
as having con-ducted a settlement conference
or mediation within the last four years. Eighty-
five judges without civil or family law
assignments revealed their attitudes toward
judicial settlement conferences and
mediations, and then followed the instructions
to not answer any further questions. The
demographics for the judges who com-pleted
the rest of the survey are as follows: 72 family
law judges, 129 general civil judges, 22 limited
jurisdiction judges, 6 complex civil judges, and
10 judges who reported having assignments in
more than one category. The judges with
assign-ments in more than one category were
not counted in any of the designated cate-
gories, but were included in the category of all
judges, when used.

6Id. at 261., 7Id. See also Carrie Menkel-Meadow's statement in 1985 that "My own view is that [judicial involvement in] settlement is now the norm." Menkel-Meadow, supra note 2, at 513.
8Judith Resnik, ManagerialJudges, 96 HARV. L. REV. 376 (1982). 9See Menkel-Meadow,  supra note 2, at 513., 10See Resnik, supra note 8, at 383; see also Menkel-Meadow, supra, note 2, at 407.
11Resnik, supra note 8, at 408., 12Resnik, supra note 2, at 992-93., 13Leroy Tomquist, The Active Judge in PretrialSettlement: Inherent Authority Gone Awry, 25 WILLAMETTE L. REV. 743, 773 (1989). In his opinion,
"this conclusion is true whether or not there is a jury trial." Id. at 773 n.141.
14Hogan, supra note 4.
15Id. at 436, (citing Craig A. McEwen & Richard J. Maiman, Small Claims Mediation in Maine: An EmpiricalAssessment, 33 ME. L. REV. 237, 245 (1981)); see also Marc Galanter and Mia Cahill, Most Cases Settle":
Judicial Promotion and Regulation of Settlements, 46 STAN. L. REV. 1339, 1354 (1994). But see E. ALLAN LIND ET AL., THE PERCEFrION OF JUSTICE: TORT LITIGANTS' VIEWS OF TRIAL, COURT-ANNEXED
ARBITRATION, AND JUDICIAL SETTLEMENT CONFERENCES 33-37, 44-47 (1989) (survey results of 286 personal injury tort litigants finding higher satisfaction with the outcome and perceived greater fairness in
the process when cases were resolved by trial or arbitration as op-posed to judicial settlement conferences).
16Hogan, supra note 4, at 437., 17Id. at 440.
18Id. But he includes in his defense of this practice an assumption that "if the parties and attorneys request that an unsuccessfully negotiated case be assigned to another judge for trial, it is difficult to imagine that
it would not be assigned. To insist on trying the case only to have a party object after-wards, based on a claim of partiality, would be a waste of time and money and would create more litigation." Id. at 439. This
assumption may not always be the case.
19Id. at 439., 20Id. at 439., 21Id., 22Id., 23Menkel-Meadow, supra note 2, at 511., 24Id. at 512.
25E. Donald Elliot, Managerial Judging and the Evolution of Procedure, 53 U. CHI. L. REV. 306, 26(1986). 26Id. at 324-25 (citations omitted).
27Id. at 325-26., 28Id. at 325., 29Menkel-Meadow,  supra note 2, at 504.
30Peter H. Schuck, The Role of Judges in Settling Complex Cases: The Agent Orange Example, 53 U. Cm.L. REv. 337 (1986).
31Id. at 350., 32Id. at 359., 33Id. at 359-60., 34Id. at 360., 35Id. at 361., 36Id. at 362., 37Id. at 362-65., 38Id. at 362., 39Id. at 364-65.
40.This number includes all appellate judges and commissioners, as well as elected and appointed trial judges.
41P]eople's assessments of their own abilities to meet various challenges exceed the best dispas-sionate analyses of those abilities." Thomas Gilovich et al., Shallow Thoughts About the Self: The Automatic
Components of Self-Assessment, in THE SELF IN SOCIAL JuDGMENT 67 (Mark D. Alicke, David A. Dunning, Joachim 1. Krueger eds., Psychology Press 2005). "[Pleople's assessments of their own traits and
abilities have been shown, time and time again, to be overly optimistic." Id.
42Special appreciation is expressed to AOC staff attorneys Kareen Alvarado, Heather Anderson, and Alan Wiener, and Judge E. Jeffrey Burke.
43See infra app. A.

Number of Responses (FREQ)

Strongly Disagree 28

Disagree 32

No Opinion 7

Agree 84

Strongly Agree 183

DID NOT ANSWER 34

Settlement Conferences Should Be Allowed: By Response Strength 

Table 2
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3. Frequency of Judicial Settlement

Conferences

The survey asked, "The number of settlement

meetings I conduct a week is about __ ."
Separate answers were requested for
settlement conferences and mediations, if any.

The responses, by the judges' assignments,
for settlement conferences are summarized
below in Table 4.

44The instructions stated that participation was completely voluntary and that respondents were free to not answer any question for any reason. The judges were told that participating would assist in documenting
judicial norms and they could receive a composite summary of the responses by returning a separate postage paid postcard, even if they chose to not complete the survey.
45The judges were informed of the AOC's partnership with a law school professor on this research project to insure the anonymity of their responses. The judges knew that even the law school professor would not
know which judges responded and only the aggregate compilations of the data would be provided to the AOC.
46The concern was that the responses from the approximately 200 judges who had completed the Straus training program might be positively biased because they appeared to appreciate the training and like the
faculty. Pepperdine and Malibu were not identified in any way in the cover letter, return address envelope and post card or the questionnaire, until the last question which lists various training programs including
JAMS, AAA, community mediation organizations, and Pepperdine.
47The California Rules of Court define "General Civil Case" as "all civil cases except probate, guardianship, conservatorship, family law (including proceedings under the Family Law Act, Uniform Parentage Act, and
Uniform Child Custody Jurisdiction Act; freedom from parental custody and con-trol proceedings; and adoption proceedings), juvenile court proceedings, small claims proceedings, unlawful detainer proceedings,
and "other civil petitions" as defined by the Judicial Branch Statistical Information Data Collection Standards." CAL. CT. R. 200.1.
48Family law  embodies  "all  family  law matters  like  divorce,  child custody,  child  support, and domestic violence." STATE OF CALIFORNIA, GUIDE TO COURTS 2 (2000), available at
http://www.occourts.org/hometbrochures/family en.pdf; Black's Law Dictionary defines family law as "[t]he body of law dealing with marriage, divorce, adoption, child custody and support, child abuse and
neglect, paternity, juvenile delinquency, and other domestic-relations issues." BLACK'S LAW DICTIONARY 638 (8th ed. 2006).
49In this context, limited jurisdiction means that a court has [pecuniary] restrictions on the cases it can decide. See BLACK'S LAW DICTIONARY 869 (8th ed. 2006). E.g., small claims is a court of lim-ited
jurisdiction, because it can only hear cases that claim damages of $5,000 or less. In 2004, Califor-nia's Limited Jurisdiction Courts handled cases that claimed damages up to $25,000. CAL. CIV. PROC. CODE §
86 (West 2006)., 50Complex civil cases are "cases that require exceptional judicial management to avoid placing unnecessary burdens on the court or the litigants", and "may involve such areas as antitrust,
securities claims, construction defects, toxic torts, mass torts, and class actions." CALIFORNIA ADMINISTRATIVE OFFICE OF THE COURTS, COMPLEX CIviL LITIGATION FACT SHEET 1 (2006), available at
http://www.courtinfo.ca.gov/reference/documents/comit.pdf., 51While this number is small, there are only 18 Complex Civil Judges in the entire state of Cali-fornia.
52The assumption is that the 85 respondents who had not conducted mediations or settlement conferences in any of the above categories had appellate or criminal law assignments.
53Specifically, in response to a particular statement, the judges were asked to indicate "Strongly Disagree," "Disagree," "No Opinion," "Agree," or "Strongly Agree."
54See Marc Galanter,  "A Settlement Judge, Not a Trial Judge:" JudicialMediation in the United States, 12 J.L. & Soc'Y. 1, 7 n.41 (1985) (citing JOHN PAUL RYAN ET AL., AMERICAN TRI JUDGES: THEIR WORK
STYLES AND PERFORMANCE 170 (1980) (stating survey results which show that over 75 percent of judges as intervening in settlement discussion compared to almost 22 percent as non-intervening)).

Table 4

Number Family Law General Civil Limited Juris Complex Civil

0 1.9%(2)

1/4-1 20.3% (12) 41.3% (43) 30% (6) 60% (3)

2-5 50.8% (42) 46 % (48) 65% (13) 40% (2)

6-9 6.7%(4) 5.7%(6)

10-15 15 % (9) 3.7% (4) 5%  (1)

16 - 27 6.7% (4) 0.9% (1)

No Response (12) (25) (2) (1)

Number of Settlement Conferences per Week: By Percentageof Re sondents

Table 3

Family Law General Civil Limited Jurisdiction Complex Civil

Strongly Disagree 5 9 1 0

Disagree 7 12 1 1

No Opinion 1 1 0 0

Agree 18 28 5 1

Strongly Agree 38 71 14 4

DID NOT ANSWER 3 8 1 0

55 Settlement Conferences Should Be Allowed: By Response Strength and Assignment 

Number of Responses (FREQ)
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First, it is interesting to note that only 2 judges
stated that they do not conduct settlement
conferences. A sizable number of judges did
not answer, which could be interpreted a
variety of ways.56 The discussion above noted
that a sizable mi-nority of judges disapprove of
judges conducting settlement conferences for
cases assigned to them for trial. Nevertheless,
those judges conduct settlement proceed-ings,
presumably for cases not assigned to them for
trial.

While this data establishes that almost all
judges conduct settlement confer-ences, the

mode57 response for every judicial assignment
except complex civil is the range of 2 to 5; that
is, the most common judicial practice is to
conduct be-tween two and five settlement
conferences per week. The practice of
conducting between one-fourth and one
settlement conference per week is significant,
repre-senting the practice of 20% of family law
judges and 40% of general civil judges.
Conducting more than five per week is fairly
rare, with the exception of a signifi-cant cluster
(15%) of family law judges who conduct
between ten and fifteen per week.58

4. Percentageof Settlement Meetings

Where the Settlement Judge Was

Also the Trial Judge

The questionnaire asked the judge to fill in a
blank for the question, "The per-centage of my
settlement meetings that are for cases in
which I am assigned as the trial judge is about:
_ ." Separate answers were requested for
settlement confer-ences and mediations, if
any.

The responses, by judicial assignment, for
settlement conferences are summa-rized in
Table 5.

This question is the core of the debate. The
responses to the first question in the survey
revealed that 82% of the judges believed that
it was appropriate to conduct settlement
conferences for cases in which they were
assigned as the trial judge.59 This data
confirms to what extent they engage in the
practice.

The data also confirms the split in the judiciary
about this practice. The gen-eral civil bench is
most polarized with 17.8% of judges reporting
that all their settlement conferences are for
cases assigned to them for trial and 29.6%
respond-ing that they never conduct
settlement conferences for cases assigned to
them for trial. The comparison of combined "0-
10%" and "90-100%" responses for gen-eral
civil judges reveal an almost evenly balanced,
polarized judiciary: 38.1% of judges report that
they are the trial judge for 90% or more of the
settlement con-ferences they conduct,

compared to 39.7% of judges who report that
they are the trial judge for 10% or less of the
settlement conferences they conduct.

It is especially interesting to contrast the
frequency of the practice between family law
judges and general civil judges. Of family law
judges, 54.9% re-sponded that all their
settlement conferences are for cases assigned
to them for trial, compared to only 17.8% of
general civil judges. Combining the 90-99%
category with the 100% category captures
72% of family law judges, but only 38.1% of
general civil judges. While there are variations,
the middle categories are roughly similar. Only
7.3% of family law judges decline to engage in
the practice, compared to 29.5% of general
civil judges. This indicates the existence of a
highly polarized general civil bench, to be
contrasted with a much more gen-erally
accepting family law bench.60 Note that the
profile for limited jurisdiction judges is similar

to that of family law judges, and that the profile
for the complex civil judges is similar to the
general civil judges.

III.  HOW DOES THE ADVENT OF
"JUDICIAL MEDIATION" AFFECT THIS
DEBATE?
A. San Luis Obispo County As an

Example of the Advent of

JudicialMe-diation

The impact and momentum of judges
embracing the concept of mediating cases
assigned to them for trial is illustrated by the
experiences of the Honorable E. Jeffrey Burke
and the courts where he sits in San Luis
Obispo County, Califor-nia.61 The journey
began in the fall of 1998 when Judge Burke
attended a six day workshop entitled,
"Mediating the Litigated Case," presented by
the Straus Insti-tute for Dispute Resolution at
Pepperdine University School of Law.62

Table 5

Percentage Family Law General Civil Limited Juris Complex Civil

0 7.3% (5) 29.6% (35) 15.7% (3) 33.3% (2)

1-10 4.4% (3) 10.1% (12) 5.2% (1) 16.6% (1)

11-40 2.9%(2) 6.7%(8) 5.2% (1)

41-89 13.2% (9) 15.2% (18) 16.6% (1)

90-99 14.7% (10) 20.3% (24) 5.2% (1)

100 57.3% (39) 17.8% (21) 68.4% (13) 33.3% (2)

GroupedPercentages of Judges Responding
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56For example there were 69 family law judges who answered the question about their beliefs regarding whether judges should be allowed to conduct settlement conferences for cases assigned to them for trial,
compared to 62 family law judges who answered this question and the 12 who chose not to answer this question. Likewise for general civil judges, 121 answered the question about their beliefs, but only 98
answered this question with 25 choosing not to answer. Despite the availability of being able to indicate zero per week, some of the judges may have chosen not to answer this question because they do not
conduct any settlement conferences.
57In statistics, mode is defined as "[tihe value or item occurring most frequently in a series of observations or statistical data." AM. HERITAGE DICTIONARY 1160 (3d ed. 1992).
58Another question in the survey documented that the average number of new cases per year for family law judges was about 1300 compared to about 450 for general civil judges. The greater fre-quency of
settlement conferences may reflect the need to manage a greater caseload. This theory is not confirmed by the volume of cases assigned per year for limited jurisdiction civil judges, an average of nearly 1300,
whose frequency for settlement conferences is more similar to judges with a general civil assignment. Interpreting the variances in the number of settlement conferences per week for the dif-ferent judicial
assignments requires a detailed examination of the differences in types of cases between the judicial assignments. For example, there are no jury trials in family law and some of the limited jurisdiction judges may
handle small claims cases in which parties are prohibited from being repre-sented.
59See supra Part ll.B.ii.
60This is an important area for further investigation because it suggests that despite the greater concern about compromising the adjudicatory process (because family law trials are always bench trials), family law
judges might be more accepting of conducting settlement conferences for their own cases because it is necessary to manage the docket. See supra note 58 (discussing the greater volume of caseload for family
law judges).
61This incidence of documented enhanced court productivity or efficiency should be considered in the context of Professors Galanter's and Cahill's conclusion, after examining the research regarding court
efficiency as a reason for judges to invest in settlement, that, "in conjunction with judges who are skilled and motivated mediators and supportive attorneys, a well designed program of judicial promo-tion of
settlement may sometimes produce court savings. But there is no reason to think that in the ordinary mix of circumstances judicial settlement efforts produce significant payoffs in terms of court savings."
Galanter & Cahill, supra note 15, at 1369.
62Personal Statement of Judge E. Jeffrey Burke, Superior Court Judge in San Luis Obispo (on file with author) 7.
63Id. 1 1. Judge Burke was sworn in on May 27, 1997. Id.
64Id. 4., 65Id. 8.

Judge Burke was about to begin an
assignment as the supervising civil judge for
the San Luis Obispo County Superior Court. He
only recently had been ap-pointed to the
Superior Court63 and faced a daunting backlog
of civil cases.64

Judge Burke was unfamiliar with mediation
and thought it might be helpful to learn
whether mediation could be employed to help
manage the backlog.65

San Luis Obispo County has a population of
roughly 300,000 and is a re-gional
commercial hub for the largely agricultural
central California coast. In 1999, the San Luis
Obispo County Superior Court had thirteen
judicial officers assigned to four divisions:
seven judges handled criminal cases and
juvenile court matters; three judges handled
civil cases, probate matters, and the court's
appel-late division; two judges handed family
law matters; and one judge dealt with traffic
and small claims.66

Before 1999, civil cases in San Luis Obispo
County were managed in a Mas-ter Calendar
system. In such a system the supervising civil
judge is responsible for all of the civil cases in
the courthouse, assigning hearings and trials
to whoever on the civil team is available.67

Judge Burke attended the Mediating the
Litigated Case program because he had been
informed that San Luis Obispo ranked thirty-
fifth out of California's fifty-eight counties in its
compliance with statewide case management
standards for civil cases.68

In early 1999 there were 276 cases set for

trial, and nearly every one of them had been
called for trial before but had to be reset
because there was no judge available to
conduct the trial. Many of the 276 cases had
been in the system for more than two years
and the typical case that was actually tried was
over three years old.69 Only 53% of new civil
filings were disposed of within one year,70

compared  to  California's statewide  "Fast
Track"  standards  of 90%.71 The  cases that
resolved within one year were matters the
parties took care of on their own; judges were
simply too busy dealing with the backlog to
give much attention to settlement.72

Judge Burke's tenure as supervising civil judge
began on April 1, 1999. In anticipation of his
first week, Judge Burke realized that seven
cases were set for jury trial, but only one
department would be available.73 The other
civil judges were engaged in ongoing jury or
court trials.74 This progressively enlarging
back-log was not because judges were not
trying cases. In the three months between
January 1, 1999 and March 31, 1999 there
were 13 civil jury trials by five differ-ent
judges.75

Judge Burke, with the support of the other
judges in his county, initiated two significant
changes to the administration of the civil
docket in the spring of 1999. Judge Burke
replaced the Master Calendaring system in
which a judge is assigned for all purposes, and
initiated an aggressive civil mediation
program.76

The mediation program encourages, but does

It is especially interesting to
contrast the frequency of the
practice between family law
judges and general civil
judges. Of family law judges,
54.9% re-sponded that all
their settlement conferences
are for cases assigned to
them for trial, compared to
only 17.8% of general civil
judges. Combining the 90-
99% category with the 100%
category captures 72% of
family law judges, but only
38.1% of general civil judges.
While there are variations,
the middle categories are
roughly similar. Only 7.3% of
family law judges decline to
engage in the practice,
compared to 29.5% of
general civil judges. 
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not require, litigants to attempt to resolve
cases by mediation. Litigants can hire private
mediators or ask any one of the judges to
serve as the mediator.77 Cases could be
reassigned to another judge if the litigants,
their attorneys, or the mediating judge believed
that another judge should preside over the
trial.78 In the six years San Luis Obispo's
mediation program has been in place, no one
has requested a reassignment.79

The decision to make sitting judges available
to serve as mediators was influ-enced by
Judge Burke's belief that mediation should be
available through the public courthouse.80

Although California is the birthplace of Judicial
Mediation and Arbitration Services (JAMS), and
despite wide acceptance of the practice of

utilizing retired judges as mediators since
1996, it is not a process that is available to
everyone. Judge Burke acknowledged the
important service that retired judges and
private practice mediators provide to those
who can afford it and recognized the important
advantages of this alternative dispute
resolution option, but he could not support a
system that by reason of delays, abusive
discovery, and high costs pressures litigants
out of the courthouse and into a process that
is unaccountable to anyone.81 Burke thought
that if the court was going to strongly
encourage liti-gants to mediate, then
mediation should be available at no cost, and
sitting judges should make their singular
accountability and strengths as mediators
available for that purpose.82

The seven cases set for trial the first week of
April 1999 were calendared for three- to four-
hour mediations with Judge Burke during the
preceding week. All seven cases settled. Judge
Burke then moved on to the cases set in the
next week calendaring each of them for a
three-hour mediation.83 As trials cleared, other
judges were able to schedule mediations, and
the backlog in San Luis Obispo began to
disappear.84

The adjustments to the civil calendar system in
San Luis Obispo have been well-received, and
the sitting judges are widely accepted as
mediators.85 “The judges' times were
reallocated to conducting half-day mediations
instead of con-ducting trials.86 The results
were dramatic. By the end of 1999, only a

66Id. 12., 67Id. 3., 68Id. 5., 69Id. 14., 70Id.   5., 71Under the California Rules of Court, each court shall have the goal to resolve 75% of all civil cases classified as "unlimited" within one year. CAL. CT. R. § 2.1(f)(1)
(2006) (resolution percentage goal amended from 90% effective Jan. 1, 2004).
72Personal Statement of Judge E. Jeffrey Burke, supra note 62, 4., 73Id. 9., 77Id., 75Id. 112., 76Id.10, 13.
77Id. 14. Mediation was an exception to the judge-for-all-purposes system in that the parties could request any of the three civil judges to serve as their mediator. Id. If 14, 16.78. Id. 1 15.
79Id., 80Id. 24., 81Id. 125., 82Id., 83Id., 84Id.1 11., 85Id. 1 17., 86Id. 1 12. The 13 jury trials in the first three months of 1999 are contrasted with 7 court and 1 jury trials in the last nine months of 1999. On average,
San Luis Obispo civil judges allocate about one-third of their time to conduct meditations. Id.
87Id. 12., 88Id. U 5, 19,20., 89Id. (H 18,  19., 90Id. at add. 1
91It seems particularly ironic that he was recognized as an exceptional trial judge by trial lawyers for essentially spending the vast majority of his time mediating.
92The observation was  first made to the author by another San Luis Obispo civil judge in January
2002. See also Personal Statement of Judge E. Jeffrey Burke, supra note 62,18.
93Id. at attachment 1, 2, 3, 4. Court statistics reveal that in 1999 Judge Burke conducted 91 out of a total of 93 mediations conducted by the Court; in 2000 Burke conducted 167 out of 261 media-tions; in 2001
Burke conducted 79 out of 152 mediations; and in 2002 Burke conducted 71 out of 191 mediations. By 2002, there were five judges conducting from 22 to 71 mediations each with settle-ment rates ranging
between 81 and 59%. Id.
94Id. attachment  6., 95Id. (H 21,  23.
96Id. 26. At first the AOC was reluctant because the last time it had offered a short three-hour course on mediation, only five persons expressed interest. The idea of offering a mediation program lasting five days
and having it feature professional faculty instead of CJER's practice of having only judges teach other judges was met with skepticism. Members of the governing board, however, recog-nized the increasing
popularity of mediation and saw the advantage of having judges trained in media-tion as a way of resolving litigated disputes. Id.
97Id. 127.
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handful of cases set for trial were reset, and
only about a dozen were more than two years
old.87 By 2003, San Luis Obispo County was
resolving 67% of new civil filings within a year,
compared to 53% in 1998, and ranked third
out of California's fifty-eight  counties--
comparedto thirty-fifth in 1998-for statewide
case  processing compliance.88

In the beginning, Judge Burke, a former civil
litigator from that county, was the judge most
often selected to serve as mediator. In the last
nine months of 1999, Judge Burke mediated
91 cases with an 81% settlement rate.89 The
two other civil judges combined to mediate
only 2 more cases.90 In 2000, the Con-sumer
Attorneys of California, the dominant statewide
plaintiff trial lawyers asso-ciation selected
Judge Burke as the Trial Judge of the Year.91

Any objective analysis of the Saint Louis
Obispo experience must acknowl-edge that in
the beginning the program was dependent on
Judge Burke's vision, excellent relationship
with the bar, and talent as a mediator.92

Judge Burke's in-tention that this program
would not be based on him personally has
been established by the statistics showing
that, over time, the other judges increasingly
were selected and were successful as
mediators.93

A passing of the torch occurred in 2003 when
Judge Burke accepted an as-signment as
Supervising Family Law Judge, where he
continues to serve today. In 2003, without
Judge Burke, the civil judges in San Luis
Obispo mediated 103 cases with a 58%
settlement rate.94 The importance of mediation
in managing civil cases has not diminished;
the civil team sets aside three days each week

for mediation, and the court requires any
judicial officer who applies for a position on the
civil team to complete a week long mediation
training program.95

1. San Luis Obispo's Statewide

Influence

Judge Burke shared San Luis Obispo's positive
experience in judicial media-tion with the staff
and governing body of the Education Division
of the Adminis-trative Office of the Courts for
California (AOC) and requested permission to
work with Pepperdine faculty to adapt its
mediation workshop for presentation to judicial
officers. The program was approved for a one-
time trial.96

The first course had three times as many
applicants as could be accommo-dated. The
workshop has been offered twice a year
between 2000 and 2002 and, because of
California's budget crisis, once a year from
2003 to the present. It is one of the California
Center for Judicial Education and Research's
(CJER) most popular offerings and has trained
more than 300 California judges.97 The
program has been retitled, "Mediation Skills for
Judges," and the emphasis is on how indi-
vidual judges can use mediation skills to
manage their dockets instead of starting a
county-wide program like Judge Burke.

One of the questions for the author conducting
these training programs was whether the
success of the San Luis Obispo experience
was unique to Judge Burke or the idyllic
environment of San Luis Obispo-that is,
whether the San Luis Obispo experience could
be replicated in other counties with different
demograph-ics, or whether this phenomenon
was only possible with a relatively small bench

and bar. Some of the judges who completed
the training program took the time to
anecdotally report to the author that after the
course, they were increasingly en-couraging
mediation as well as serving as the mediator in
cases assigned to them for trial. They reported
that this focus not only helped manage their
dockets, but it was also a source of great
personal satisfaction. The judges reporting the
positive experience with mediation were from

98Conversations with Judge Peter Norell (San Bemadino), Judge Denise LeFluer (Santa Barbara), Alexander Williams (Los Angeles), Judge Robert B. Atact (Santa Cruz), and Judge John Van de Camp (Sacramento).
99Napa Judges Cut Caseloads Using Mediation Skills, COURT NEWS [OF THE JUDICIAL COUNCIL OF CALIFORNIA], May-June 2004, at 8, available at http://www.courtinfo.ca.gov/courtnews/mayjun04.pdf.
100Id., 104Id., 102Id.
103Id. Snowden states, "A court's place is to serve the community. We're trying to redefine what it is to be a superior court. This is the most exciting project I've been involved with in all my years as a judge. It's
just a matter of reprioritizing resources to save trial time down the road. Litigants have been very receptive and grateful." Id.
104Conversations with the author on May 28, 2003.
105Id., 106See James J. Alfini, Risk of Coercion Too Great: Judges Should Not Mediate Cases Assigned to Them for Trial, DisP. RESOL. MAG., Fall 1999, at 11; Frank E. A. Sander, A Friendly Amendment, DisP.
RESOL. MAG., Fall 1999, at 11., 107Sander, supra note 106, at 11., 108See THE POUND CONFERENCE: PERSPECTIVES ON JUSTICE IN THE FUTURE (A. Levin & R. Wheeler eds., 1979) (for a history and explanation
of the multi-door courthouse concept)., 109Sander, supra note 106, at 11.
110Alfini, supra note 106, at 14.
111Robert B. McKay, Rule 16 and Alternative Dispute Resolution, 63 NoTRE DAME L. REv. 818, 827 (1988).
112Robert F. Peckham, A Judicial Response to the Cost of Litigation: Case Management, Two-Stage Discovery Planning andAlternative Dispute Resolution, 37 RUTGERS L. REV. 253, 263 (1985).
113Patrick E. Longan, Bureaucratic Justice Meets ADR: The Emerging Role for Magistrates as Mediators, 73 NEB. L. REv. 712, 738 (1994).
114Martin A. Frey, Does ADR Offer Second Class Justice? 36 TULSA L.J. 727, 760 (2001).
115Evans v. State, 603 So. 2d. 15,  17 (Fla. Dist. Ct. App. 1992).
116See generally Galanter, supra note 54.
117Harold Baer, Jr., Judges' Forum No. 2: History, Process, and a Role for Judges in Mediating Their Own Cases, 58 N.Y.U. ANN. SuRv. AM. L. 131, 138 (2001).

Any objective analysis of the
Saint Louis Obispo
experience must acknowl-
edge that in the beginning
the program was dependent
on Judge Burke's vision,
excellent relationship with
the bar, and talent as a
mediator.92 Judge Burke's
in-tention that this program
would not be based on him
personally has been
established by the statistics
showing that, over time, the
other judges increasingly
were selected and were
successful as mediators.
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the full range of size of counties and
benches.98 Because many of them had cases
assigned for all purposes, they could
implement a mediation emphasis for their
calendar independent of a county-wide
initiative such as Judge Burke's.

Reports of the San Luis Obispo experience and
the regular offering of the Mediation Skills for
Judges program encouraged the expansion of
this practice. In addition to individual judges
managing their calendars differently, in 2003,
the Superior Court of Napa County, California,
announced a judge-centered media-tion
program. Presiding Judge W. Scott Snowden
stated, "Attorneys were coming into court
asking for an alternative dispute resolution
process. Many were unsatis-fied with
expensive private mediators whose decisions
were not final. So we decided to cut through
the red tape and give the litigants what they
wanted directly from our judges."99

After the entire civil bench from Napa County
attended Pepperdine's Mediat-ing the Litigated
Case, a mediation facility was opened in the
courthouse and each judge set aside at least
one day a week to mediate cases.100 Judicial
mediation would only occur at the request of
the parties.101 Litigants can request mediation
from the judge assigned to the case or from
another judge.102 Presiding Judge Snowden is
extremely enthusiastic about and committed to
the project.103

2. Delaware'sContrast to San Luis

Obispo and Napa

In 2003, the author had an opportunity to meet
with a committee of judges from the state
courts in Delaware commissioned with the
revision of Delaware's Court Annexed
Mediation Programs. Most of the judges had
completed an ABA-sponsored mediation
training program for judges that the author
helped teach, and there was general support
for judges serving as mediators.

When the issue of judges mediating cases
assigned to them for trial arose, members of
the committee expressed serious opposition.
Creative brainstorming resulted in the
suggestion of judges being organized into
clusters that could medi-ate each others'
cases, but concern about judges mediating
cases assigned to them for trial was
significant.'104 The comiittee decided that

Delaware's court-annexed mediation program
would avoid such a practice.105

Resolution of the controversy regarding judges
mediating cases assigned to them for trial is
necessary because either the blossoming of or
refraining from the practice needs to be
corrected. If legitimate concerns cannot be
addressed, the court programs in San Luis
Obispo and Napa Counties, and the increasing
practice of individual judges, needs to be
constrained. If the concerns can be resolved
through, for example, a clarification of judicial
ethics in settlement proceedings, then the
restraint in Delaware should be relaxed.

B.LEGAL COMMENTATORS ARE
CONFLICTED ABOUT JUDGES
MEDIATING CASES ASSIGNED TO
THEM FOR TRIAL
1. Concerns

The practice of judges mediating cases
assigned to them for trial must come under
careful scrutiny when thoughtful dispute
resolution advocates such as Frank Sander
and James Alfini argue against the practice.106

Sander's Friendly Amend-ment article'107

identifies four reasons why Frank Sander's
multi-door court-house108 does not include
judges mediating cases assigned to them for
trial: unduecoercion, role confusion (leadiig to
possible misuse of confidential information),
competence and training, and appearance of
impropriety.109

Dean Alfini observes that the convergence of
the managerial judge and alter-native dispute
resolution movements has transformed the
role of American civil trial judges. He argues
that judges mediating cases assigned to them
for trial is problematic because the only
guidance provided by the judicial ethical
standards are blanket statements in favor of
impartiality and against coercion. The trial
judge's personal interest in managing the
docket, and the parties' awareness of that
interest, creates too great a risk of coercion for
the trial judge to be involved in settlement
discussions. He concludes that updated
standards of judicial ethics should require
judges to receive mediation training as a
prerequisite to intervening in settlement, clarify
permissible limits of judicial intervention, and
consider a "bright line rule" prohibiting judges
from mediating cases assigned to them for
trial.110

Other authorities agree that a trial judge
should not act as the mediator in cases he or
she might later try. Robert B. McKay, an ardent
advocate of court-annexed alternative dispute
resolution, assumes without explanation that
"federal judges should not themselves function
as mediators in cases which they might later
try."111 H Chief Judge Robert F. Peckham
suggests that settlement negotiations be
referred to a second judge or magistrate "to
insure the appearance of impartial-ity and to
encourage attorneys to participate with
candor."112 Describing his con-cerns about
potential coercion, premature decision making,

Dean Alfini observes that the
convergence of the
managerial judge and alter-
native dispute resolution
movements has transformed
the role of American civil
trial judges. He argues that
judges mediating cases
assigned to them for trial is
problematic because the
only guidance provided by
the judicial ethical
standards are blanket
statements in favor of
impartiality and against
coercion. The trial judge's
personal interest in
managing the docket, and
the parties' awareness of
that interest, creates too
great a risk of coercion for
the trial judge to be involved
in settlement discussions
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and a reluctance to share crucial information,
Patrick E. Longan concluded, "[s]omeone other
than the judge who will preside over trial needs
to conduct the mediation."113 Citing many
similar concerns, Martin Frey concluded, "[t]he
mediation process lacks fairness when the trial
judge acts as the mediator in his or her own
case."114 One court even declared that
"mediation should be left to the mediators and
judging to the judges."115

2.  Endorsements

The practice of judges mediating cases
assigned to them for trial also has its
supporters. Professor Marc Galanter's
scholarship cites numerous sources sup-
porting the practice.116 Federal District Judge
Harold Baer argues that judge-led mediation
lends the process an air of legitimacy for
clients who want to know that they are
participating in a viable substitute for litigation
and specifically refutes many of the criticisms
with these explanations."117

Another central criticism of judicial mediation

argues that, not only is it a waste of resources
for a federal judge to act as mediator, but it is
also un-ethical for a judge to mediate a case
that appears on his own docket. An allied
concern is that acting as a case manager is
not part of a federal judge's job description
and that a judge should do nothing of the kind.

Remarkably, though, this criticism does not
spill over to the allied realm of settlement
conferences. In order to understand the
criticism more fully, then, we must examine the
differences between settlement confer-ences
and mediation. As mentioned above,
settlement conferences are governed by Rule
16 of the Federal Rules of Civil Procedure.
Rule 16 was amended in 1983 so as to
"validate what many judges were already
doing," and provided specific authority for
judges who had up until then been reluctant to
discuss settlement with parties because of
uncertainty about their authority to do so. The
Advisory Committee's notes to Rule 16 state
that the amendment "recognizes that it has
become common-place to discuss settlement

at pretrial conferences. Since it obviously
eases crowed court dockets and results in
savings to the litigants and ju-dicial system,
settlement should be facilitated at as early a
stage of the litigation as possible."

It is true that settlement conferences are
generally less pro-active than mediations.
Unlike settlement conferences, mediations
involve an in-quiry into the pros and cons
contended for by each side, the presence and
participation of the parties, submissions, ex
parte caucus, and a search for creative
solutions. They also take longer than do
settlement conferences. There may, however,
be a modicum of arm twisting in both
settlement conferences and mediations, as
both invariably involve an effort to con-vince
one side or the other that a proposed
resolution is a fair one ....

Thus, although the judge is somewhat more
involved in the mediation process than in a
settlement conference, it is odd that critics
frown upon participation in one and not the
other, since both involve the judge's rec-
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ommendation as to an appropriate resolution.

Particular criticism of an Article III judge's
mediation of a case comes primarily from
academics (who frequently possess little
practical experi-ence). Criticisms include a
suggestion that judges either do not under-
stand confidential communications or cannot
be trusted to use them in an unbiased manner;
and, too, that regardless of a judge's good
intentions, if the judge conducts a mediation
that does not come to closure and then tries
the same case, he may "inflict his wrath" on
the party he believes kept him from reaching
closure. That this may happen is hard to deny
categorically. However, it seems to me that
such a judge would likely take sides at some
stage of the litigation anyway. Therefore, ought
judges be barred from the mediation process
and all the advantages it holds on the unlikely
chance that an extremely small percentage of
judges will not act impartially? Judges who
have sworn to do their job objectively do their
job, and do it well-without regard to who the
liti-gants may be and certainly without regard
to whether six months earlier they had
conducted a failed mediation. Further, the fact
that any number of appellate decisions credit
district judges with the ability in bench trials to
make impartial, discretionary decisions, such
as what statements do or do not constitute
hearsay, lends support to this view. Most
litigators will agree that hardly a trial goes by
where some action by some lawyer could be
off-putting to the judge-far more off-putting, I
dare say, than not reaching closure after a
couple of hours of mediation. No suggestion
has been made, however, 8that a judge need
recuse him or herself when a liti-gator is off-
putting."118

It is important to note that even an ardent
supporter of trial judges mediating their own
cases, like Judge Baer, recommended against
the practice in bench, as opposed to jury,
trials."119

Rather than refute criticisms, Edward Brunet
articulated a unique advantage to judges being
allowed to mediate cases assigned to them for
trial.120 Professor Brunet described his
conversion from the "modem" view that trial
judges should never be allowed to mediate
cases121 to a position against "an inflexible
rule, mandating routine reassignment" of the
settlement function away from the trial

judge.122 Professor Brunet explained that
natural human behavior is that "[d]eci-sion
makers do not wait until all the evidence
relevant to a choice has been col-lected to
begin their evaluations."123 Thus, Professor
Brunet argued that decision making is an
evolving process, like keeping score in a nine-
inning baseball game.124 He then suggested
there may be legitimate advantages for the
partici-pants to know the decision maker's
view of the issues and arguments in interim
stages.125 Judicial mediation by the trial 
judge allows the ultimate decision maker to
"signal" to the participants his or her evolving
reactions to the case, empower-ing the
participants to reach an informed
settlement.126 While Professor Brunet pointed
out that this dynamic is controversial, it also
provides a unique advantage to having the trial
judge mediate her own cases.127

C. EMPIRICAL DATAREGARDING
JUDGES' ATTITUDES AND
PRACTICES
1. Attitudes

The survey128 asked judges to indicate the
degree to which they agreed or dis-agreed129

with the statement: "With the consent of the
parties, I believe that civil or family law judges
should be allowed to mediate cases assigned
to them for trial." Judges' reactions to this
statement are summarized in Table 6.

Comparing the combined "Strongly Agree" and
"Agree" categories with the combined
"Strongly Disagree" and "Disagree" categories
reveals a 218 to 87 (71% of those with an

opinion) acceptance of judges mediating their
own cases.

The ratios are approximately consistent,
regardless of family law, general civil, limited
jurisdiction civil, or complex civil assignment by
the responding judge.130

While a 71% acceptance rate for judges
mediating their own cases establishes a
credible judicial community norm, it again
reveals significant dissent within the
community.

A point of reference to interpret this data
would be the same judges' attitudes about
conducting settlement conferences for cases
assigned to them for trial. The questions were
asked side by side, without defining or
differentiating between the processes; the data
reveals whether the judges perceive that the
processes are dif-ferent and should be treated
differently.

It is both interesting and predictable that
judges more readily accept the proposition of
judges conducting settlement conferences for
their own cases (82%), as compared to the
proposition of judges mediating their own
cases (71%). It is predictable because
mediation is the "new kid on the block"
compared to judicial settlement conferences. It
is interesting because it is difficult to distin-
guish between the two processes.

To further explore this aspect of the data, the
responses to these questions will be discussed
in three categories: judges who supported both
mediations and set-tlement conferences,

Number of Responses (FREQ)

Strongly Disagree 38

Disagree 49

No Opinion 30

Agree 83

Strongly Agree 135

DID NOT ANSWER 33

Mediation Should Be Allowed: By Strength of Response

Table 6
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118Id.  at  144-47.  (internal citations omitted)., 119Id. at 150-51., 120Edward Brunet, JudicialMediation and Signaling, 3 NEV. L.J. 232 (2003).
121Id. at 232-33., 122Id. at 233., 123Id. at 254., 124Id. at 255., 125Id. at 255-56., 126Id. at 253-54.  He explains: Viewed in this light, a signal from the bench may advance decisional efficiency and enhance the
opportunity for settlement. Without a signal, the judge may feel, for example, that the defen-dant's affirmative defense looks unlikely to succeed, but the defense counsel may feel confident about her defense. A
significant informational asymmetry exists. Once the court signals on the issue, the informational asymmetry is lessened substantially. The defendant and her lawyer know which way the judge is leaning and can
adjust their settlement strategy accordingly. Id.
127Id. at 239., 128See infra app. A., 129Again, judges were asked to indicate "Strongly Disagree," "Disagree," "No Opinion," "Agree," or "Strongly Agree."
Mediation Should be Allowed: By Response Strength and Assignment 

Q1A For Mediation Overall Family Law General Civil Limited Jurisdiction Complex Civil

Strongly Disagree 38 7 14 1 1

Disagree 49 12 18 4 1

No Opinion 30 5 11 1 0

Agree 83 20 28 6 1

Strongly Agree 135 25 50 10 3

DID NOT ANSWER 33 3 8 0 0 

130 Mediation Should be Allowed: By Response Strength and Assignment 

Number of Responses (FREQ)

Table 7

judges who disapproved of both mediations
and settlement conferences, and judges who
were split in their opinions. The following
percent-ages are of the 325 judges who
answered both questions and expressed an
opinion on one of the questions.

Sixty-one percent (203 out of 325) of the
judges indicated that they agreed or strongly
agreed with both statements about judges
conducting mediations or set-tlement
conferences for cases assigned to them for
trial. These judges not only support both
processes, but ranked their support identically
for the two processes 89% percent of the
time.

Sixteen percent (52 out of 325) of the judges
indicated that they disagreed or strongly
disagreed with both statements about judges
mediating or conducting settlement
conferences for cases assigned to them for
trial.

Perhaps most interesting is that 17% (56 out
of 325) of the judges had a dif-ferent reaction
for judges conducting settlement conferences
versus judges con-ducting mediations. The
criterion for this group was that their
responses in the 1 to 5 rating in the survey
were at least two degrees different. That

means that judges who responded to one
question with "Strongly Agree" and to the other
question with "No Opinion" would be counted.
Similarly, judges who responded with the
combination of "Agree" and "Disagree," and
"No Opinion" and "Strongly Disagree" would
be included in the 17% of judges
characterized as conflicted about this issue.
This last point is interesting because these
judges ap-parently perceive that there were, or

should be, differences between the two proc-
esses.

Viewing the data more broadly, the sample of
California judges in 2004 were largely
supportive (71% agreed or strongly agreed) of
the concept of judges medi-ating cases
assigned to them for trial, with the parties'
consent. Nevertheless, the support for this
proposition was less than the support for
judges conducting set-tlement conferences
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Percentage of times labeled "settlement

conference"

Percentage of times labeled "mediation" Number of judges using the

percentages

100 0 228

99.5 .5 1

99 1 1

92 2 4

95 5 6

90 10 6

80 20 4

75 25 3

70 30 1

50 50 3

40 60 1

20 80 4

5 95 1

2 98 1

1 99 1

0 100 3

Total 268

Extent Settlement ProceedingsAre Labeled "Mediation" versus "Settlement Conference"

Table 8

under the same circumstances (82%), and
with respect to mediation, there was a larger
percentage of judges (29%) with a dissenting
view.

2. Practices

As with settlement conferences, the amount of
attention that should be paid to this issue will
depend on the pervasiveness of the practice.
The survey attempted to document the
frequency of the occurrence by asking the
judges three questions:

(1) how often they label judge-led settlement
proceedings "mediations" (as com-pared to
the label of "settlement conferences"); (2) the
number of settlement pro-ceedings that they

labeled "mediations" they conduct per week;
and (3) the per-centage of those mediations
that are for cases assigned to them for trial.

a. Extent Settlement ProceedingsAre

Labeled "Mediation"

First the survey asked judges to fill in blanks
for the following question: When I schedule
meetings to try to help settle a case:

a. I label those meetings settlement
conferences _% of the time; and

b. I label those meeting mediations _% of the
time. (The two answers should total 100%)

The response to this question is important
because it quantifies the degree to which the

attitudinal support for judicial mediation
reflected above131 was mani-fest in practice.
The following table reveals the frequency
judges used the two labels for their settlement
meetings:

Eighty-five percent (228 out of 268) of judges
answering this question always use the label of
"settlement conference" when meeting with
the parties to help settle a case. Only 1.1% (3
out of 268) always use the label of
"mediation," and only 5% (14 out of 268) use
the label of "mediation" half of the time or
more. The ratios are fairly consistent across
assignments.

The small number of judges using the label,
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"mediation," was surprising in light of the
theoretical support for the proposition that
judges should be allowed to conduct
mediations documented above.132 The survey
established that judicial attitudes support the
right of a judge to mediate, but practice is to
almost always label such meetings settlement
conferences.

b. Frequency of JudicialMediation

Second, the survey asked, "The number of
settlement meetings I conduct a week is about
__ ." Separate answers were requested for
mediations and settle-ment conferences. The
responses, by the judges' assignments, for
mediation are summarized below in Table 9.

A major problem is that the prior question
about using the label of "media-tion" revealed
that only 40 judges reported conducting any
mediations. Of those 40, 18 either didn't
answer this question or cannot be isolated by
judicial assign-ment because they reported
multiple assignments. The result is that the

responses of only 22 judges can be reported.
Such a small sample becomes increasingly
suspect when it is divided into the four
categories of judicial assignments. While
informative, the small sample does not permit
the data to be authoritative.

It is interesting that judges using the label,
"mediations," are largely divided into three
frequencies: those who conduct them once a
week or less, those who do two a week, and
those who do four to six per week. These fairly
small frequen-cies of judicial mediations are
important because it begins to document
judicial norms at a given time in one region.
The dramatic reallocations of judicial re-
sources in San Luis Obispo and Napa
Counties133 are still very much the exception
rather than the rule in California.

C.  Extent Settlement Judge Is the

Trial Judge

Third, the questionnaire asked the judge to fill
in a blank for the question, "The percentage of

my settlement meetings that are for cases in
which I am as-signed as the trial judge is
about: _." Separate answers were requested
for set-tlement conferences and mediations, if
any. Table 10, below, describes the re-
sponses, by judicial assignment, for
mediations.

Percentageof Mediations in Which Settlement
Judge Is the Same as Trial Judge Again the
sample is so small that it may be informative,
but not authoritative. The patterns are
generally similar to the patterns for the
settlement conferences. Half of the general
civil judges who reported conducting
"mediations" do it for cases assigned to them
for trial 95% of the time while the other half do
it 10% or less of the time. Like with settlement
conferences, there is greater receptivity of the
practice in family law assignments than in
general civil. Again, the limited jurisdiction
judges seem to have similar attitudes as the
family law judges.

Table 9

Table 10

Number Family Law General Civil Limited Juris Complex Civil

0 8.5% (1) 100% (1)

1/4-10 29%(2) 41% (5) 50%(1)

2 29% (2) 34% (4) 50%(1)

3

4-6 42% (3) 17% (2)

Number of Mediations per Week: By Percentageof Judges Who Responded

Percentage Family Law General Civil Limited Juris Complex Civil

0 17%(1)

10 17% (1) 33% (2)

50 17% (1) 33% (1)

60 100% (1)

95 33%(3)

99 33% (1)

100 66%(4) 33% (1)

Percentageof Mediations in Which Settlement Judge Is the Same as Trial Judge
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IV.  JUDICIAL ETHICS CURRENTLY
AUTHORIZE THE PRACTICE ...BUT
THAT COULD CHANGE
A. Analysis of CurrentStatements of

JudicialEthics

Another perspective on the propriety of the
judicial settlement conference ex-perience is
to consider the rules articulating judicial ethics.
Dean Alfini, a noted scholar on judicial ethics,
concluded that the current ethical standards
permit judges to attempt to settle cases
assigned to them for trial,134 but an exploration
of the standards may be instructive.

The ABA publishes a Model Code of Judicial
Conduct (hereinafter the ABA's Model Canons)
which serves as a platform for various
jurisdictions to make modifications and then
adopt the controlling codes for judges under
their authority. This article will consider the
ABA's Model Canons,135 and compare the
Code of Conduct for United States Judges136

and the California Code of Judicial Ethics.137

A review of the ABA's Model Canons for
guidance on the boundaries of judges involved
in settlement activity reveals the following
pertinent provisions:

1. Canon 1 states, "A Judge Shall Uphold the
Integrity and Independ-ence of the
Judiciary."138

2. Canon 2 states, "A judge shall avoid
impropriety and the appearance of impropriety
in all of the judge's activities." The advisory

committee commentary specifies, 'The test for
appearance of impropriety is whether the
conduct would create in reasonable minds a
perception that the judge's ability to carry out
judicial responsibilities with integrity, impar-
tiality and competence is impaired.139

3. Canon 3 states, "A Judge Shall Perform the
Duties of Judicial Office Impartiality and
Diligently." Section B is titled, "Adjudicative
Respon-sibilities" and has 11 subsections.140

Pertinent provisions include:

(1) A judge  shall hear and decide matters
assigned to the judge ex-cept those in which
disqualification is required.

(4) A judge shall be patient, dignified and
courteous to litigants, ....lawyers and others
with whom the judge deals in an official
capacity.

(8) A judge shall dispose of all judicial matters
promptly, efficiently and fairly.141

The commentary  for this subsection explains,
In disposing of matters promptly, efficiently and
fairly, a judge must demonstrate due regard for
the rights of the parties to be heard and to
have issues resolved without unnecessary cost
or delay. Containing costs while preserving
fundamental rights of parties also protects the
interests of witnesses and the general public. A
judge should monitor and super-vise cases so
as to reduce or eliminate dilatory practices,
avoidable de-lays and unnecessary costs. A
judge should encourage and seek to facili-tate

settlement, but parties should not feel coerced
into surrendering the right to have their
controversy resolved by the courts.142

Other pertinent provisions of Canon 3B
include:

(7) ... A judge shall not initiate, permit, or
consider ex parte com-munications...
concerning a pending or impending
proceeding ex-cept that: ... (d) A judge may,
with the consent of the parties, confer
separately with the parties and their lawyers in
an effort to mediate or settle matters pending
before the judge.

(9) A judge shall not, while a proceeding is
pending or impending in any court, . . . make
any non public comment that might
substantially interfere with a fair trial or
hearing.143

The ABA's Model Canons authorize judges to
attempt to settle cases assigned to them for
trial.144 While explaining Canon 3B(8)'s duty to
dispose of judicial matters promptly, efficiently
and fairly, the commentary specifies that "a
judge should encourage and seek to facilitate
settlement."145 Canon 3B(7)(d) clarifies that a
judge needs the consent of the parties for ex
parte communications when attempting to
mediate or settle matters pending before the
judge.146 The implica-tion is that, in the
absence of ex parte communications, the
judge does not need the consent of the parties
to facilitate settlement in a matter pending
before the judge.

131See supra Part ll.B.ii., 132Id., 133See supra notes 62-70 and accompanying text., 134Alfini, supra note 106, at 11., 135MODELCODEOFJUDICIALCONDUCT(2004),availableat
http://www.abanet.orglcpr/mcjc/toc.html.
136CODE OF CONDUCT FOR UNITED STATES JUDGES (2000), available at http://www.uscourts.gov/guide/vol2/chl .html#N 1_.
137CAL. CODE OF JUDICIAL ETHICS (2005), available at http://www.courtinfo.ca.gov/rules/appendix/appdiv2.pdf.
138MODEL CODE OF JUDICIAL CONDUCT at Canon 1., 139Id. at Canon 2., 140Id. at Canon 3., 141Id. at Canon 3B(1), (4), (8)., 142Id. at Canon 3B(8) cmt., 143Id. at Canon 3B(7), (9)., 144 Id. at Canon 3B(7)(d).
145Id. at Canon 3B(8). The rationale before this statement cautions that fundamental rights must be preserved, but seems to acknowledge that a judge should protect an interest of the general public in containing
costs and reducing delay. It could be argued that these interests authorize the judicial en-couragement of settlement for the purposes of docket management. Stating that judges should "moni-tor and supervise
cases" for these ends suggest that the Rules of Judicial Conduct support the manage-rial judge. Id.
146Id. at Canon 3B(7)(d).
147Id. at Canon 1. This could lead to a special standard of mediation practice in which the sitting judge has a greater duty to protect the integrity of the process and his or her role. The relative absence of ethical
standards for settlement judges is concerning. See, e.g., Alfini, supra note 106, at 12 ("The Model Code of Judicial Ethics admonishes judges not to be coercive in settlement, but provides no guidance as to how
or when ajudge's behavior may be deemed coercive"). The ABA Dispute Resolu-tion Section's proposal to augment Canon 3B's statement of Adjudicatory Responsibilities with a new section specifying "Settlement
Responsibilities" is a helpful beginning. MODEL CODE OF JUDICIAL CONDUCT (Proposed Addition by the ABA Section of Dispute Resolution Feb. 4, 2005), available at
http://www.abanet.org/judicialethics/resources/comm-rules-aba-dispute%20resolution_020405-ddt.p df. The challenge becomes to conceptualize whether, and if so how, the duties of settling judges (with a duty
of upholding the integrity of judiciary) are different than the duties of private sector mediators. For example, a federal judge strongly rebuked the Houston chapter head of the Association of Attor-ney-Mediators for
publicly saying that "what most people might consider a little bullying is really just part of how mediation works." Allen v. Leal, 27 F. Supp. 2d 945, 947-48 (S.D. Tex. 1998). Similarly, the California Supreme Court
has ruled that a judge's self-claimed "assertive" style of settling cases, which included shouting at a crying plaintiff, was inappropriate. Dodds v. Comm'n on Judicial Per-formance, 906 P.2d 1260, 1266,  1270
(Cal. 1996). Even an otherwise just settlement, if imposed summarily and coercively, is likely to disserve jus-tice by leaving the parties with a lingering resentment of one another and the judicial system...
when a judge, clothed with the prestige and authority of his judicial office, repeatedly interrupts a litigant and yells angrily and without adequate provocation, the judge exceeds his proper role and casts disrepute
on the judicial office. Id.
148MODEL CODE OF JUDICIAL CONDUCT at Canon 2 cmt. This Canon is the foundation for Robert McKay's article on the subject. McKay, supra note 111.
149MODEL CODE OF JUDICIAL CONDUCT  at Canon 3B(4).
150Id. at Canon 3B(8) cmt., 151Id., 152Id. at Canon 3B(1)., 153Id. at Canon 3B(7)(d)., 154Id. at Canon 3B(9)., 155CODE OF CONDUCTFOR UNITED STATESJUDGES Canon3A(6), available at
http://www.uscourts.gov/guide/vol2/ch1.html#3., 156Id. at Canon 3A(4).
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The following six limitations for judges
facilitating settlement for cases as-signed to
them for trial can be extrapolated from the
ABA's Model Canons:

1. The settlement facilitating judge should not
engage in any behavior that would undermine
the integrity of the judiciary.147

2. A judge should not be the trial judge for a
case that he has tried to settle if what the
judge learned in settlement proceedings,
including private sessions if utilized, "would
create in reasonable  minds a perception  that
the judge's ability to carry out judicial
responsibilities with integrity,  impartiality,  and
competence is impaired.”148

3. A judge must "be patient, dignified, and
courteous" to everyone she may have contact
with in the course of facilitating settlement.149

4. A judge "must  demonstrate due  regard for
the rights of the parties  to be heard" and to
"preserv[e] fundamental rights  of parties."150

The duty  to  "have issues resolved without
unnecessary delay,"151 seems pointed at
eliminating dila-tory behavior by parties, but a
case could be made that it imposes a duty on
a judge to not unnecessarily delay a ruling or
trial to force a settlement. Similarly, this
provision imposes a duty that "parties should
not feel coerced into surrender-ing the right to
have their controversy resolved by the courts."
This aspect of subsection (8)  could be found
to be reinforced by the duty on a judge "to

hear and decide matters assigned to the
judge."152

5. A judge must acquire the parties'
permission to utilize ex parte conversa-tions as
part of the settlement effort of matters pending
before that judge.153

6. A judge cannot make any nonpublic
comment that might substantially in-terfere
with a fair trial or hearing of a matter that is
pending or impending in any court.154 Thus,
judges facilitating settlement must be cautious
about private com-ments that might be
construed to interfere with a fair trial.
Examples could in-clude comments to parties
in caucus for cases assigned to that judge for
trial and hallway comments to the trial judge if
the settlement judge is not the trial judge. The
provision states that judges can make "public
statements in the course of their official
duties." A judge's comments in ex parte
caucus while facilitating settle-ment are
probably part of his official duties, but those
comments might not be deemed to be public.

There are only two provisions in the Codes of
Conduct for Federal judges that differ enough
from the ABA's Model Canons to mention. The
prohibition against commenting on pending
cases specifies public comments only and
does not ex-tend to non-public comments.155

The requirement of acquiring parties'
permission for ex parte conversations as part
of settlement applies to "pending matters" as

opposed to "matters pending before the
judge."156 This could suggest that such
permission is necessary for all pending cases,
including cases not assigned to the settlement
judge for trial.

California's Code of Judicial Ethics follows the
same structure as the ABA's Model Canons
but provides a few modifications in language.
An important dif-ference is Canon 3B(9), which
specifies that "This Canon does not prohibit
judges from making statements in the course
of their official duties .... " The ABA's Model
Canons use similar language, but only in
reference to public statements. The difference
could be significant in the case of private
comments in an ex parte caucus while
facilitating settlement. Another interesting
difference is the Advi-sory Committee
Commentary for California's Canon 3B(8),
which states, "The obligation of a judge to
dispose of matters promptly and efficiently
must not take precedence over the judge's
obligation to dispose of matters fairly and with
pa-tience."

California's Advisory Comments set a clearer
standard on the priority be-tween docket
management and better outcomes. Caseload
management efficiency must not take
precedence over patient judges disposing of
matters fairly. The same message can be
deduced from the language in the ABA's
Model Canon, but it is unequivocal in
California's provision.

157ABA Joint Commission to Evaluate the Model Code of Judicial Conduct, Introduction to Final Draft Report (2005), availableat http://www.abanet.org/judicialethics/IntroductoryReportFinal.pdf.
158MODEL CODE OF JUDICIAL CONDUCT (Proposed Addition by the ABA Section of Dispute Reso-lution Feb. 4, 2005), available at http://www.abanet.org/judicialethics/resources/comm_rules.aba
dispute%20resolution 020405_ddt.p df.
159Id. at C(l)., 160Id. at C(2)., 161See Molly McDonough, Meddling in Settling: Pressure to Clear Caseloads Spurs Judges to Coerce Settlements, Critics Say, 91-JUN A.B.A. J. 14 (2005).
162MODEL CODE OF JUDICIAL CONDUCT (Proposed Addition by the ABA Section of Dispute Reso-lution Feb. 4, 2005) at cmt. (on file with author).
163Id. The commentary seems to approve the practice if there is only one judge in a jurisdiction; but the question arises: what if there are other judges, but they are either unwilling or untalented at facilitating
settlement? This is not quite the "bright line test" that Dean Alfini suggested be consid-ered. Alfini, supra note 106, at 14.
164MODEL CODE OF JUDICIAL CoNDuCr Canon 3(B)(7) (2004), available at http://www.abanet.org/cpr/mcjc/toc.html.
165FED. R. Civ. P. 16. For one interpretation of the scope of FRCP 16, see McKay, supra note 111, at 822-23., 
166Daisy Hurst Floyd, Can the Judge Do That? - The Need for a Clearer Judicial Role in Settle-ment, 26 ARIZ. ST. L.J. 45 (1994).
167Id. at 45 passim., 168Id., 169Id. at 68 (citations omitted)., 170Pau v. Yosemite Park and Curry Co., 928 F.2d 880, 885 (9th Cir. 1991).
171N.L.R.B. v. Honaker Mills, 789 F.2d 262, 265 (4th Cir. 1986)., 172In re Ellis, 108 B.R. 262, 266 (D. Haw. 1989)., 173Johnson v. Trueblood, 629 F.2d 287, 291 (3d Cir.1980).
174Franks v. Nimmo, 796 F.2d 1230, 1233 (10th Cir. 1986)., 175Fong v. American  Airlines, Inc., 431 F. Supp.  1334, 1338 (N.D. Cal. 1977).
176Hurst Floyd, supra note 166, at 57., 177Kothe v. Smith 771 F.2d 667, 668-69 (2d Cir. 1985)., 178Newton v. A.C. & S., Inc., 918 F.2d 1121,1126 (3d Cir. 1990)., 179Timm v. Timm, 487 A.2d 191,  193 (Conn.
1985)., 180Shields v. Thunem, 716 P.2d 217, 218-19 (Mont. 1985).
181See, e.g., Moran  v. Guerreiro, 37 P.3d 603, 621-23  (Haw. 2001).
Moran now argues that Judge Nakatani ... should have recused heself from presiding over the various order to show cause hearings because she was privy to confidential information as a re-sult of settlement
negotiations .... In light of [Associates Fin. Servs. v. Mijo, 950 P.2d 1219. (1998),] in which the Hawaii Supreme Court upheld the propriety of a trial judge encouraging settlement of a case on the eve of trial, we
disagree with Moran that information Judge Nakatani was privy to during settlement negotiations disqualified her from reviewing the [later] settlement agreement"). Id. See also Roth v. Parker, 57 Cal. App. 4th
542, 547, 549 (Ct. App. 1997).When the case was called for trial, defendants Perez and Parker, who had posted jury fees, in-formed the court that they were waiving ajury trial and would prefer a court trial.
Roth's counsel stated then that '[U]nder those circumstances I would request that this court recuse itself from trying this case .... Your honor participated intensely ... in a mandatory settlement conference.
And there have been ex parte communications to the court by both sides. The court seemed to have formed [an opinion on the] value of this case ..... ... The court responded, 'Well, Mr. Roth... to take your position
to an extreme, no IC [i.e., individual or all purpose calendar] court could ever participate in any settlement conference other than pro forma settlement discussions.. . And there's nothing that I know of that
indicates that a judge who fully participates in a set-tlement conference has to automatically recuse himself or herself from ... court trial. I don't force anybody to settle .... I have ... no preconceived ideas of the
case.' .. . We also note that the mere fact that Judge Romero participated in settlement discussions is not a proper ground for disqualification under Code of Civil Procedure section 170.2 ....Id.
182CAL. EvID. CODE §§ 1115-28 (2004)., 18325 P.3d  1117 (Cal. 2001).
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B. ProposedRevisions

The ABA's Model Canons are in the midst of a
two-year revision project for the first time in
eighteen years.157 The ABA's Section of
Dispute Resolution has proposed that the
Model Canons include a new paragraph to
address "Settlement Responsibilities."158 In
addition to prohibiting a judge from acting "in a
manner that coerces a party into
settlement,"150 this proposal also states,
"Ordinarily, a judge should not conduct a
settlement conference or mediation in a case
in which the judge will serve as the adjudicator
of the merits of the case.160 This initiative has
been presented to the joint commission
revising the Model Canons by nation-ally
prominent ADR leaders.161

The ABA's Dispute Resolution Section proposal
includes a commentary that explains the
proposed prohibition against judges mediating
cases assigned to them for trial. The pertinent
section of the commentary states,

When conducting settlement conferences or
mediations, particularly when caucusing (i.e.,
ex parte conversations with parties and /or
litigants) is used, judges become aware of
parties' confidential information to which they
would not be privy, had they not conducted the
settlement ac-tivity. If the parties do not settle
and the judge later tries the case, this
confidential information is often difficult for the
judge to separate from evidence that the judge

hears when adjudicating the merits of a case.
The result is that, often, the confidential
information serves to bias the adjudi-cating
judge in favor of or against one or more of the
parties to the dis-pute, thus compromising the

integrity of the adjudication process. Sec-tion
3C(2) recognizes these facts and additionally
counsels against the settlement judge being
the adjudicating judge. The word "ordinarily"
recognizes that there may be instances where
this section should not ap-ply. For example,
there may be situations where a jurisdiction
may have only a single judge and/or where the
parties, having been fully informed of the
possible consequences of having one judge
serve in both the set-tlement and adjudication
role, nonetheless jointly agree to such proce-
dure.162

The result of the equivocation in the proposed
Canon and commentary is a failure to resolve
the issue. On one hand, the commentary
identifies the concerns, concluding that the
process biases the judge and compromises the
integrity of the adjudication process. On the
other hand, it permits the process when
agreed to by informed parties and
acknowledges that at times it appears
necessary. The pro-posal could have declared
that this practice incurably compromises the
integrity of the adjudicatory process and
should be forbidden. Instead, the language is
quali-fied by the word "ordinarily." The
comment then explains that, arguably, the
practice can continue as long as either the
parties make a knowing waiver, or the judge
faces logistical challenges.163

If this proposal is adopted, does it require a

184CAL. EvID. CODE § 11 17(b)(2)., 185Foxgate, 25 P.3d at 1125 n.8 (emphasis removed)., 186Id., 187See, e.g., Id. at 1124-28.
188The California Evidence Code defines mediation as "a process in which a neutral person or persons facilitate communication between the disputants to assist them in reaching a mutually accept-able
agreement." CAL. EVID. CODE § 1115. The Uniform Mediation Act similarly defines mediation as, "a process in which a mediator facilitates communication and negotiation between parties to assist them in
reaching a voluntary agreement regarding their dispute." UNIF. MEDIATION ACT §2(1) (2002).
189MERRIAM-WEBSTER COLLEGIATE DICTIONARY (11 th ed. 2003). "Mediate" is defined as an adjective meaning "occupying a middle position... " or as a verb meaning "to effect by action as an
intermediary  ..... Id.  See also Galanter, supra note 2 (where Marc Galanter traces the judicial role in
settlement without differentiating between  settlement conferences and mediations).
190Foxgate, 25 P.3d at 1125 n.8.
191But see Carrie Menkel-Meadow's opinion that, Judges who perform these functions [asking questions to explore the parties' interests and at-tempting to fashion tailor-made solutions from an objective
perspective] are not necessarily me-diators, though they are frequently called that by themselves and others. Strictly speaking, a me-diator facilitates communication between the parties and helps them to reach
their own solution. As a mediator becomes more directly involved in suggesting the substantive solution, his or her role can change and he or she can become an arbitrator or adjudicator. It appears that the role
judges and magistrates assume in many settlement conferences is this hybrid form of med-arb. Menkel-Meadow, supra note 2, at 5 10 (internal citations omitted).
192Foxgate, 25 P.3d at 1125 n.8 (emphasis omitted)., 193Id., 19434 Cal.Rptr.3d 248 (Ct. App. 2005)., 195Id at 252., 196Id. at 225-53.
197Travelers Casualty & Surety Co. v. Superior Court, 24 Cal.Rptr.3d 751 (2005) [hereinafter Travelers]., 198Id. at 754-57., 199Id. at 755-57., 200Id. at 762 n.15., 201Id. at 756.
202Id. at 757-58, 758 n.8., 203Id. at 758 n.8., 204Id. at 758., 205Id. at 758.  CAL. CT. R. 1620.1 (d) and (e) provide: (d) The rules in this part do not apply to judges or other judicial officers while they are serving  in a
capacity in which they are governed  by the Code of Judicial Ethics.
(e) The rules in this part do not apply to settlement conferences conducted under rule 222 of the California Rules of Court. CAL. CT. R. 1620.1 (d)-(e). These California rules apparently exempt judges because
judges' ethical boundaries are articulated in the Code of Judicial Ethics. Id.
206Travelers, 24 Cal. Rptr. 3d at 758; CAL. CT. R. 1620.1(d).
207The Travelers court could be attributed the proposition that settlement proceedings conducted by the trial judge cannot be "mediations" on the ground of its statement that "[A] mediator should not have the
authority to resolve or decide the mediated dispute and should not have any function for the adjudicating tribunal with regard to the dispute, except as a non-decision making neutral." Travelers, 24 Cal.Rptr.3d at
758 (citations omitted). While this court specifically refuses to articulate the differ-ence between a settlement conference and a mediation, a possible criterion that it appears to support is whether the judge will
make later rulings on the case. See id., 208Id. at 757, 758 n.8.
209Id. at 758. According to the California Rules of Court, voluntary participation and self-determination require the mediator to: (a) Inform the parties, at or before the outset of the first mediation session, that any
resolution dispute in mediation requires a voluntary agreement of parties; (b)Respect the right of each participant to decide the extent of his or her participation in the me-diation, including the right to withdraw
from the mediation at any time; and (c) Refrain from coercing any party to make a decision or to continue to participate in the media-tion.
CAL. CT. R. 1620.3. 210Travelers, 24 Cat.Rptr.3d at 761., 211Id. at 754., 212Id. at 758 n.8., 213Id. at 757-58., 214CAL. CT. R. 1620.1(d)-(e);  Travelers, 24 Cal.Rptr.3d  at 757-58.

Illumination and, hopefully,
resolution of the controversy
about judges con-ducting
settlement conferences and
mediations for cases
assigned to them for trial
would be helpful to the
entities responsible for
regulating judicial conduct.
Once these issues are
resolved by the ABA's joint
commission for the Model
Code, it will be repeated on
the state levels as states
wrestle with updating their
codes of judicial ethics.
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judge to acquire consent from the parties to
conduct a non-caucus settlement conference?
The current Model Code of Judicial Conduct
already requires consent from the parties for
ex parte commu-nications (caucus) in
settlement conferences.164 How should judges
reconcile the apparent conflict between this
proposed judicial ethic and the statutory
permission for judges to conduct settlement
conferences?165

It is interesting that the proposal goes beyond
the recent concern about judges mediating
cases assigned to them for trial and includes
the practice of conducting settlement
conferences. Including both processes in the
proposal acknowledges that the criticisms and
concerns apply to both processes. It is
noteworthy that both the proposed language
and commentary use the word "or" between
the processes to suggest they are distinctive.
Should the commission distinguish between
these processes by forbidding judges from
conducting mediations, but accepting the
comparatively established practice of judges
conducting settlement conferences?

Illumination and, hopefully, resolution of the
controversy about judges con-ducting
settlement conferences and mediations for
cases assigned to them for trial would be
helpful to the entities responsible for regulating
judicial conduct. Once these issues are
resolved by the ABA's joint commission for the
Model Code, it will be repeated on the state

levels as states wrestle with updating their
codes of judicial ethics.

V. ADDING JUDICIAL MEDIATION
FURTHER CONFUSES THE LAW
A.  Confusion in the Law Regarding

Settlement Conferencesfor Cases

Assigned for Trial

Professor Daisy Hurst Floyd's article entitled,
Can the Judge Do That? - The Need for Clearer
Judicial Role in Settlement,166 presents many
of the pertinent aspects of the law regarding
settlement conferences. She traces how case
law relies on a trial court's inherent authority
and Federal Rule of Civil Procedure 16 to
establish the right of a federal district judge to
conduct settlement conferences for her own
cases.167

Professor Floyd examines many cases
determining whether a judge's behav-ior in
settlement constituted judicial misconduct for
the purposes of either recusal of the trial judge
or reversal of a trial court decision.168 She
summarizes an impor-tant aspect of the law in
this arena:
Unless a judge's remarks demonstrate such
pervasive bias or prejudice that one party is
actually prejudiced, the bias must stem from
an extraju-dicial source to be disqualifying. A
source of bias is extrajudicial if the bias "is not
derived from the evidence or conduct of the
parties that the judge observes in the course of
the proceedings." The requirement of an

extrajudicial source for the bias has been the
basis for many courts reject-ing an argument
that the trial court should be disqualified for
bias based on conduct during pre-trial
proceedings.169

Floyd's article described several pretrial
behaviors by trial judges found to be
acceptable:

l A statement that "he had seen better
cases before and that the case did not impress
him;170

l Expressions of skepticism about the
validity of a defense;171

l Forming opinions about the credibility of
counsel;172

l A statement that the lawsuit was a
"personal tragedy for the defen-dants" who
were "honest men of high character;"173

l A statement to plaintiff that "these matters
never work out for a plaintiff unless they are
settled and that he [the plaintiff] ought to settle
because the judge could not rule in his favor
...;"174 and

l A statement that the judge was "outraged
by the fact that in this day and age a man's life
could be ruined because he stole a few sand-
wiches," which was the defendant's
justification for firing an em-ployee.175

Despite the clear authority for federal judges to
conduct settlement confer-ences for their own

215See supra Part I.B, III.C and accompanying notes., 216See supra Part ll.B and accompanying  notes., 217See supra Part Ill.C and accompanying notes. This seems especially appropriate because of the times
when the label of the process seems to have legal significance., 218See infra app. A.
219For a background in Riskin's Grid theory, see Leonard L. Riskin, Understanding Mediators' Orientations,Strategies, and Techniques: A Grid for the Perplexed, 1 HARV. NEGOT. L. REv. 7, 25 (1996); Kimberlee K.
Kovach & Lela P. Love, Mapping Mediation: The Risks of Riskin's Grid, 3 HARv. NEG. L. REv. 71 (1998); Leonard L. Riskin, Decisionmaking in Mediation: The New Old Grid and the New New Grid System, 79 NoTRE
DAME L. REv. 1 (2003).
220The categories referred to are the categories of frequency available to the judges: less than 10%, 10 to 40%, 41 to 60%, 61 to 90%, and more than 90%. One category different would represent a level of
frequency immediately greater or lesser than that being compared. Two categories different would be a level of frequency two categories greater or lesser than that being compared, ie 61 to 90% would be two
categories different than 10 to 40%. Three categories different would be a level of frequency two categories removed from that being compared, i.e. more than 90% and 10 to 40%. The only way to have four
categories different is the two extreme categories, less than 10% and more than 90%.
221From above, 47 + 16 + 5 = 68, 222Twenty-seven judges reported data, but 7 reported no differences.
223UNmF. MEDIATION ACT (2001), available at http://www.law.upenn.edu/bll/ulc/mediat/uma2001.pdf.
224Id. at PREFATORY  NOTE PART 3., 225§ 3(b)(3)., 226§ 3 cmt. 4., 227Id., 228Id., 229Id., 230Id., 231Id.
232Id. "On the other hand, there are judicially-hosted settlement conferences that for all practical purposes are mediation sessions for which the Act's policies of promoting full and frank discussions between the
parties would be furthered." Id. The California Court Rules are more formal when dis-cussing goals: "These rules are intended to guide the conduct of mediators in these programs, to inform and protect
participants in these mediation programs, and to promote public confidence in the media-tion process and the courts." CAL. CT. R. 1620(a). Part of that confidence is, likely, confidentiality. See UNIF. MEDIATION
ACT § 8; CAL. CT. R. 1624.
233UNIF. MEDIATION ACT § 3(B)(3). It is especially interesting that the UMA does not appear to distinguish between a bench and jury trial. Since a judge in a jury trial makes evidentiary and other rulings, the UMA
confidentiality protections would not extend to settlement proceedings supervised by the trial judge.
234Alfini, supra note 106, at 14.
235See, e.g., CAL. CT. R. 3(f)(4). "All settlement conference proceedings shall be confidential." Id. (CA ORDER 06-123).
236See supra Part V.B.i. (discussing California law)., 237Id.
238CAL. EviD. CODE §§  1115-28 (2004).
239Alfini, supra note 106, at 14; Hurst Floyd, supra note 166, at 90.
240CAL. CT. R. §§ 1620-22.3.
241MODELSTANDARDSOFPRACTICEFORMEDIATORS(2005),available   at http://www.abanet.org/dispute/news/ModelStandardsofConductforMediatorsfinaIO5.pdf.
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cases and the difficulty of having a judge
removed or reversed for bias due to pretrial
behaviors, Floyd also revealed some mixed
results when courts have attempted to define
the limits of a federal judge's power in settle-
ment.176 For example, one appellate court
found that a trial judge exceeded his authority
when he followed through on his threat to
impose sanctions if the parties waited until trial
to settle within a suggested range.177 Another
appellate court, though, found that it was
within a trial court's authority to impose
sanctions for the parties' failure to comply with
the trial court's deadline to conclude negotia-
tions two weeks before trial.178

The confusion in the law regarding judges
seeking to settle cases assigned to them for
trial is amplified when considering state law.
The Connecticut Supreme Court has ruled that
"[wihen a judge engages in a pretrial
settlement discussion in a court case, he
should automatically disqualify himself from
presiding in the case in order to eliminate any
appearance of impropriety."179 The Montana
Supreme Court requires the disqualification of

a judge who will be trier of fact if that judge
participates in unsuccessful pretrial settlement
negotiations and is requested to do law in
Hawaii and California es-so by one of the
parties.180 In contrast, the case tablishes that
trial judges need not recuse themselves, even
in bench trials, simply because they conduct
settlement conferences in cases assigned to
them for trial.181

B. CALIFORNIAAS AN EXAMPLE OF
HOW JUDICIALMEDIATION CREATES
ADDI-TIONAL CONFUSION IN THE
LAW
1. Determining Mediation

Confidentiality by the "Label of

Process" 

Like many states, California has a statute that
provides for the confidentiality of
mediations.182 The application of these
provisions was clarified by the Califor-3 nia
Supreme Court in Foxgate Homeowners Ass'n.
v. Bramalea Californ Inc,183 The issue in
Foxgate was whether a retired judge could
submit a declaration in support of a motion for

sanctions against a party who allegedly
sabotaged a me-diation. The court concluded
that the statute prohibits such behavior. The
struc-ture of the statute and reasoning of the
court creates a chaotic state of the law for
judicial mediation.

The Foxgate court's reasoning attempts to
conform to the statute's distinction between
mediation and settlement conferences. The
statute specifies, "This chap-ter does not apply
to ... [a] settlement conference pursuant to
Rule 222 of the California Rules of Court."184

Applying this statute, the court reasoned: Had
[the retired judge] been classified as a special
master ordered to re-port to the court, his
report would not have been subject to the
mediation confidentiality statutes and would be
governed by the parties' agreement to the
CMO provision for reporting. The superior court
CMO states: "[The] Judge . . . is appointed as
Special Master pursuant to Code of Civil
Procedure Sec 638 et seq., and shall act as
mediator for settlement conferences and as
discovery referee. The Special Master shall
rule on all discovery disputes, shall assist in
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the implementation of the Order and shall
preside over mediation conferences and make
any orders governing the attendance of parties
and their representatives thereat." Amicus cu-
riae ... suggests that Judge Smith acted as
though he was conducting a settlement
conference and asks this court to clarify the
differences be-tween a settlement conference
at which a court may, on its own motion,
sanction a party for not participating (Code of
Civ. Proc., Sec 177.5) and mediation ..... We
have no occasion to do so here. It seems clear
from the  record, and the  parties  appear
to agree, that the  proceeding about which
Judge Smith reported was a mediation
proceeding and the judge was acting as a
mediator.185

The court thus predicated its upholding of
mediation confidentiality on a find-ing that the
judge was presiding over "a mediation
proceeding and the judge was acting as a
mediator."186 The court appears to affirm that
had the proceedings been found to be a
settlement conference or had the judge been
acting as a Special Master, the result would be
different.187 The Foxgate court could have
found that the judge was serving in any one of
three capacities: a Special Master who is
required to submit reports to the court, a
settlement conference judge who had power to
sanction a party for not participating, or a
mediator in a mediation pro-ceeding who is
required to maintain confidentiality. The
propriety of the judge's conduct would be
dramatically different depending on his status.

This creates confusion in the law regarding
judicial mediation because of the difficulty of
distinguishing between a settlement
conference and judicial media-tion. What
standard should a court utilize in making such
a determination? Statu-tory definitions of
"mediation"  would include settlement
conferences.188 Judges conducting
settlement  conferences  fulfill  the common
dictionary  definition  of "mediate."189 The
Foxgate court's determination that "the judge
was  acting as a mediator 190 is suspect
because that would be true in both a mediation
proceeding and a settlement conference.191

The scarcity of other differentiating factors is
likely to put increased reliance on the process'
label in determining whether a proceeding is a
mediation, with all the rights and protections

thereto appertaining, or a settlement
conference, with different rights and
protections. Even this criterion might be
suspect, depending on the clarity of the
appointing label. For example, in the Foxgate
case, the opera-tive language in the Case
Management Order defined the judge's role as
"act[ing] as a mediator for settlement
conferences" and "presid[ing] over mediation
confer-ences." 192 The likelihood of courts
consistently interpreting this type of ambigu-
ous language is problematic.

The Foxgate decision creates havoc by
differentiating between the protections and
powers associated with judicial mediations and
settlement conferences, but then declining to
provide guidance on how to differentiate
between these proc-esses. The court justifies
its concluding that this was a mediation at
least partly on the basis that, "It seems clear
from the record, and the parties appear to
agree, that the proceeding about which Judge
Smith reported was a mediation 
proceeding .... "193

Finding that the parties agree on this issue,
which in Foxgate was raised in an Amicus
brief, will not be of much assistance when the
parties frame this as the issue in controversy
for determination in subsequent litigation.
Parties are certain to litigate whether a
proceeding was a settlement conference or
mediation now that the law is clear that
serious ramifications follow that determination.

That is exactly what happened in Doe I v.
Superior Court.194 The party seek-ing to divulge
information that had been created as part of a
judicially supervised mediation or settlement
conference argued that the proceeding was a
settlement conference, and thus exempt from
the mediation confidentiality provisions. The
Doe 1 court recognized "the conceptual
difficulties in distinguishing between a
mediation and a settlement conference when a
bench officer is presiding at those talks."195

This court found that the proceeding was a
mediation despite references to it in the record
as both a settlement conference and
mediation, because the re-cord was "replete
with numerous other references to an ongoing
mediation." The court concluded its analysis by
advising counsel and future appellate courts, If
counsel wish to avoid the effect of mediation
confidentiality rules, they should make clear at
the outset that something other than a
mediation is intended. Except where the
parties have expressly agreed otherwise, ap-
pellate courts should not seize on an
occasional reference to 'settlement' as a
means to frustrate the mediation confidentiality
statutes.196

The advent of judicial mediation further
complicates the confusion in the law regarding
judges seeking to settle cases assigned to
them for trial, because under Foxgate, it could
be determined that a settlement judge

The progeny of the Foxgate
precedent and reasoning
includes another Cali-fornia
appellate decision regarding
whether a settlement judge
exceeded his au-thority. The
issue in Travelers Cas. & Sur.
Co. v. The Superior Court of
L.A. County197 was whether
the settlement judge
exceeded his authority by
making a finding that there
was probable liability, and
then finding the range of
likely dam-ages. 198 The
judge made these findings
because the defendant's
insurers had threatened the
defendant that they would
forfeit their insurance
coverage if the defendant
settled the case without their
consent and prior to
determinations of liability
and the amount of that
liability. 
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Number of techniques (out of 32) used with different

frequencies between the

Number of judges reporting that num-ber of variations

0 7

1 4

2 1

3 2

4 1

5 3

9 1

11 1

12 1

13 1

16 1

19 1

20 2

23 1

Frequency of Variation in Techniques Used in Mediations versus Settlement Conferences

Table 11

conducted either a settle-ment conference or a
mediation, with different powers and
protections dependent upon that
determination.

2. Determining the Legitimacy of

Settlement Techniques by the "Label

of Process" 

The progeny of the Foxgate precedent and
reasoning includes another Cali-fornia
appellate decision regarding whether a
settlement judge exceeded his au-thority. The
issue in Travelers Cas. & Sur. Co. v. The
Superior Court of L.A. County197 was whether
the settlement judge exceeded his authority by
making a finding that there was probable
liability, and then finding the range of likely
dam-ages.198 The judge made these findings
because the defendant's insurers had

threatened the defendant that they would
forfeit their insurance coverage if the
defendant settled the case without their
consent and prior to determinations of liability
and the amount of that liability.199

The appellate court acknowledged, "The
stipulated order appointing Judge Lichtman as
settlement and mediation judge stated that he
could review the prob-able evidence, offer
evaluations of the strength of the evidence, the
applicable law, the amount of damages, and
'take any other steps or apply any other settle-
ment techniques he finds appropriate ....200

Despite this apparent prior agreement  among
the  parties  (a stipulated order)  to invest the
settlement judge  with broad powers, the
defendant's insurers asked the appellate court
to vacate the findings by the settlement

judge.201

The appellate court found that this was a "type
of mediation conducted as part of voluntary
settlement conferences."202 Following the
example of Foxgate, the Travelers court found
that Judge Lichtman was conducting a
mediation and that the process "was governed
by the rules applicable to mediations, . .. even
though that mediation took place as part of a
voluntary settlement process.203

Upon finding that this proceeding was
governed by the rules applicable to
mediations, the Travelers court applied the
California Rules of Court for Court Annexed
Mediations (California Rules).204 The court
acknowledged that the Cali-fornia Rules
specifically exempt sitting judges and
settlement conferences.205 The Travelers Court
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justified its application of the California Rules
to this settlement judge on the Advisory
Committee Comment to California Rule
1620.1(d), which states:

Although these rules do not apply to them,
judicial officers who serve as mediators in their
courts' mediation programs are nevertheless
encour-aged to be familiar with and observe
these rules when mediating, particu-larly the
rules concerning subjects not covered in the
Code of Judicial Ethics such as voluntary
participation and self-determination.206

Because rule 1620.1(e) specifically states,
"The rules in this part do not apply to
settlement conferences conducted under rule
222 of the California Rules of Court," the only
way the Travelers court could apply these rules
was to find that the proceeding was a
mediation rather than a settlement conference.
As in Fox-gate, the criteria for such a
determination are unclear.207

Also similar to Foxgate, the Travelers court
appeared to give great weight to the label of
the proceeding. The description of the judge's
extensive powers in the stipulated appointment
might have justified a finding that this
proceeding was more similar to a settlement
conference than a mediation. The Travelers
court confirms the confusion when it finds that
this is "the type of mediation conducted as
part of voluntary settlement conferences."208

The Travelers court found that "[a] mediator
must conduct the mediation in a manner that
supports the principles of voluntary

participation and self-determination by the
parties.209 It explained that neither the Judge's
inherent authority nor the broad grant of
authority in the stipulated order appointing him
as settlement judge could allow the settlement
judge "to exceed the neutral, non-factfinding
role of a mediator. 210 The court vacated the
findings of the settlement judge on the
grounds that the judge "exceeded his authority
by making factual findings and otherwise
preparing a coercive order in violation of the
fundamental principles governing mediation
proceedings."211

The Travelers court clearly followed Foxgate's
lead when it "expressly de-cline[d] to consider
or clarify any differences that might exist
between a mediation and voluntary settlement
conference." The court wrote, "Therefore, our
decision should not be construed as holding
that all voluntary settlement conferences are
mediations which are subject to the rules
concerning the conduct of mediation
proceedings. Instead, we apply the various
mediation rules [in this case] because that
order was the result of a mediation.212

As in Foxgate, then, the propriety of the
judge's conduct might be dramati-cally
different if the proceeding was a settlement
conference instead of a media-tion. Travelers
requires judicial mediations to conform to at
least the principles of voluntary participation
and self-determination articulated in the
California Rules.213 Settlement conferences are
specifically exempted from such standards by
the California Rules and by the Travelers

decision.214 The primary distinction between
the processes appears to be the label utilized
for the proceedings.

The  advent of judicial  mediation  creates
confusion in the  law  because  the powers and
boundaries of judicial mediation are different
from those in a settle-ment conference, and it
is challenging to differentiate between the
processes. California law appears to depend
heavily on how the process is labeled.

3.  Questioning the "Label of the

Process" Approach with Empirical

Data

Is California's reliance on the label of the
process when determining confi-dentiality and
standards of practice based on an assumption
that the content and techniques in mediations
are distinct from those of settlement
conferences? If the processes are distinct, do
those differences ameliorate or exasperate the
concerns about judges conducting mediations?
For example, it could be argued that the
concern about pre-judging the case is absent
if mediations consist of an interest-based,
problem-solving approach instead of a
bargaining-in-the-shadow-of-the-law
approach. Likewise, there might be less
concern about coercion if mediations are
dramatically more facilitative than settlement
conferences.

While the California courts might continue
distinguishing between the powers and
protections in judicial mediation compared to
settlement conferences based on the label of
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the process, they might be persuaded to
pursue a more substantive approach by
empirical data showing that the processes are
substantially the same. Toward that end, the
survey of California judges215 sought to
document the con-tent and technique of
judicial mediations and settlement
conferences.

As described above,216 the survey of California
judges asked those judges who had not had a
family or civil assignment in the last four years
to only answer questions about their attitudes,
and nothing else. The objective of the survey
was to quantify judicial attitudes of all judges,
but only the practices of current civil and
family law judges ("current" being defined as
within the last four years). Eighty-five judges
without civil or family assignments revealed
their attitudes towards judicial mediation and
settlement conferences, and then followed
direc-tions to not answer any further
questions. Thus the demographics for the
judges who completed the rest of the survey
are: 72 family law judges, 129 general civil
judges, 22 limited jurisdiction judges, 6
complex civil judges, and 10 judges who
reported having assignments in more than one
category. The judges with assign-ments in
more than one category were not counted in
any of the designated cate-gories, but were
included in the category of all judges.

Rather than imposing definitions on the judges,
the survey accepted the labels used by judges
to differentiate between the processes.
Whenever a judge used the label of mediation
for the settlement proceeding, then it was
considered a media-tion; likewise for
settlement conferences.217 Rather than
focusing on definitions to label the processes,
the survey deferred to the judges regarding
labels and focused on the content of the
proceedings. The result is documentation of
the conduct and techniques judges used when
they conducted processes they label
"settlement conferences" and separate
documentation of the conduct and techniques
when judges label the proceeding "mediation."

The methodology used to document the
judges' conduct and techniques was to ask
each judge to provide an estimate of how often
he used a specific technique in meetings he
labeled, "settlement conferences," and a
separate estimate how often he used the same

technique for meetings he labeled,
"mediations." The survey identified thirty-two
techniques218 and asks each judge to indicate
whether that technique was used less than
10%, between 10% and 40%, between 41%
and 60%, between 61% and 90%, or more
than 90% of the time. The techniques que-ried
were largely drawn from the characteristics
identified in Professor Leonard Riskin's grid on
mediator style.219

The structure of the survey allows for
comparison of the content of how a judge
conducts each process. Unfortunately, only 40
judges acknowledged ever conducting
processes they labeled mediations. Of that

number, comparing the difference in how the
same judge conducts a mediation and a
settlement confer-ence is impossible for three
judges because they reported never
conducting set-tlement conferences. Out of
this group of 37 judges conducting both
processes, only 27 completed the questions
about their utilization frequencies of the thirty-
two techniques once for settlement
conferences and another time for mediations.
Despite the extremely limited sample, it is
interesting to examine the degree of similarity
or difference for how each of these 27 judges
conducts both processes. Specifically, the data
allows the examination of how each judge's
thirty-two measurements for settlement
conferences compares with the thirty-two
measure-ments for that same judge
conducting mediations.

The first measure of the degree of similarity in
technique between how the same judge
conducts the two processes is the number of
incidents in which the thirty-two techniques for
that judge were different. The following table
reveals the number of judges reporting the
corresponding number of incidences in which
the frequency of technique varied between the
processes:

Frequency of Variation in Techniques Used in
Mediations versus Settlement Con-ferences
Number of techniques (out of 32) used
Number of judges reporting that num-

Thus, the data shows that out of the judges
that reported conducting both processes (37)
and that also reported the content of how they
conduct both proc-esses (27), only 9 report a
substantially different content between the
processes. Of the 27 judges, more than one-
fourth (7 judges) report no differences, and
two-thirds (18 judges) report variations in the
utilization frequency of five or fewer out of
thirty-two techniques. One-third (9 judges)
report differences in frequencies for nine or
more of the techniques, with only 4 judges
reporting differences in frequencies for more
than sixteen techniques.

The aggregate picture is that out of 864
measures (32 measures for each of 27 judges)
there were a total of 174 reported variations
between the processes. Eighty percent of the
measures showed that techniques were used
with the same frequency in a "mediation" as in
a "settlement conference."

Thus, the data shows that out
of the judges that reported
conducting both processes
(37) and that also reported
the content of how they
conduct both proc-esses
(27), only 9 report a
substantially different
content between the
processes. Of the 27 judges,
more than one-fourth (7
judges) report no
differences, and two-thirds
(18 judges) report variations
in the utilization frequency of
five or fewer out of thirty-two
techniques. One-third (9
judges) report differences in
frequencies for nine or more
of the techniques, with only 4
judges reporting differences
in frequencies for more than
sixteen techniques.
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A second measure of the degree of difference
between the content of these processes is the
extent of variation in the frequency of
utilization. For example, Judge A reports that
he expresses his opinion on the likely outcome
of the case at trial between 61% and 90% of
the time in settlement conferences, but a
different frequency in mediations; the amount
of difference between the processes is greater
if he reports that he uses this same technique
in less than 10% of his me-diations compared
to between 41% and 60% of his mediations.

The above data identifies a total of 174
variations between the frequencies of
utilization of a technique by the same judge in
a settlement conference compared to a
mediation. Of those 174 variations, 106 were
one category different,220 47 were two
categories different, 16 were three categories
different, and 5 were four categories different.
This data reveals that of the 20% of all
measures that showed a variation (174 out of
864), 60% (106 out of 174) were different by
only one category. Thus, there were only 68221

out of the total 864 measures that were more
dramatically different. The data shows a
difference in frequency of two or more
categories for only 7.9% of the measures.

The final aspect of this data that may be
instructive is whether there is a trend in which
of the techniques were different between the
two processes. For exam-ple, it might be
important if each of the 20 judges reporting
variations in the proc-esses222 reported
differences on the same technique.

The following table describes the number of
judges (out of 20) who reported variations in
use of a particular technique between
processes labeled "mediations" and
"settlement conferences." "Mediations over
settlement conferences" is used to describe
when a judge uses the technique in mediation
more than in settlement conferences.
Conversely, "Settlement conferences over
mediations" is used to describe when a judge
uses the technique in settlement conferences
more than in mediation.

Few will be surprised by the trends in the
differences between judicial media-tions and
settlement conferences revealed by this data.
Judicial mediations en-courage parties to
express their emotions more and are more
about satisfying the parties' underlying needs,
goals, fears, and feelings. In contrast,
settlement con-ferences are more about the

judge explaining her opinion of the legal
strengths and weaknesses of the case and her
opinion on the likely outcome of the case at
trial.

But these differences are only a matter of
slight degrees because differences were only
reported in 174 out of 864 measures and the
difference in frequency was only one category
80% of the time. The 68 measures showing a
difference of more than one category were
distributed among the techniques. In many in-
stances, some of the judges reported using a
particular technique more often in mediation,
while other judges reported using the same
technique more often in settlement
conferences.

The fact that 7 of 27 judges reported no
differences, the limited number of differences
for many judges, and the large number of
differences that were only one degree different
supports the conclusion that often, when
measured by com-paring the techniques of
judges who use both labels, the content of a
mediation is substantially the same as the
content of a settlement conference. The
conclusion is qualified because of the limited
sample and data.
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C.  THE UNIFORM MEDIATIONACT
USES "SUBSEQUENT DECISION
MAKING" TO DETERMINE
MEDIATION CONFIDENTIALITY
The most prominent and processed mediation
confidentiality statute is the Uniform Mediation
Act (UMA),223 recommended for enactment in
all states by the National Conference of
Commissioners on Uniform State Laws in
2001.224 Regarding the issue of judges
mediating cases assigned to them for trial, the
UMA specifies, "The [Act] does not apply to a
mediation.., conducted by a judge who might
make a ruling on the case."225

The Comments to this section of the UMA
explain that "this Section excludes certain
judicially conducted mediations from [the
confidentiality provided by] the Act.,226 The
comments distinguish between "judicially-
hosted settlement confer-ences that for all
practical purposes are mediation sessions for
which the Act's policies of promoting full and
frank discussions between the parties would
be furthered," and case management judicial
conferences that could lead to court orders
entered into the public record on issues like
discovery in which "the parties hardly have an
expectation of confidentiality.,227

Rather than maintaining this distinction, the
proposed statutory language "ex-cludes those
settlement conferences in which information
from the mediation is communicated to a
judge with responsibility for the case."228

Conversely, it ex-tends confidentiality
protection  to "mediations  conducted by
judges  specifically and exclusively . . .
assigned to mediate cases, so-called 'buddy
judges' ... be-cause such mediators do not
make later rulings on the case.229

Note that the UMA chooses to not try to
differentiate between a settlement conference
and a judicial mediation. The language in the
comment cited above lumps both processes
together by referring to "settlement
conferences in which information from the
mediation ... .,230 Instead, the UMA uses the
issue of whether trial judges should conduct
set-tlement conferences/mediations for cases
assigned to them for trial as the fulcrum point
to determine confidentiality.231 The standards
reflected in the comments about promoting full
and frank discussions between the parties and

whether the parties have a reasonable
expectation of confidentiality232 were
transformed into whether the judge might
make a ruling on the case. When addressing
judges fa-cilitating settlement, the UMA could
have distinguished between settlement dis-
cussions and other case management
discussions. Instead, the proposed statute
denies protection for all discussions with a
judge who "might make a ruling on the
case.233

The UMA's standard of whether the judge
"might make a ruling on the case" does offer
the clarity of a bright line test, as suggested by
Professor Alfini.234 The problem is that denying
confidentiality protection to judicially
supervised settle-ment discussions for cases
assigned to that judge for trial creates
confusion in the law. Adopting the standard of
whether "a judge might make a ruling on the
case" to determine confidentiality doesn't
forbid the practice of trial judges facilitating
settlement for their cases. It simply requires
other authority for the customary confidentiality
protections for such proceedings.

Most jurisdictions  have other sources of
authority  for maintaining the confi- dentiality
of a settlement conference.235 While the UMA
declines to distinguish between settlement
conferences and mediations, some state laws
may make distinctions.236 The advent of
judicial mediation creates additional havoc in
the law because if a judge labels the
proceeding a "mediation," the discussions
might not be protected by the UMA (because
the judge "might make a decision in the case")
and also might not be protected by whatever
the authority for confidentiality for settlement
conferences, because the proceeding is a
"mediation" rather than a "settlement
conference". It would almost certainly surprise
most lawyers and clients to learn that
comments in such a judicial mediation could
be admissible at trial.

The UMA's approach of focusing on whether
the judge might make a ruling on the case is in
stark contrast to the focus in California law on
the status of the judge and label of the process
as determinative of the judge's authority and
appli-cability of statutory confidentiality
protections. The current law in California
focuses on distinguishing between settlement
conferences, with certain attached rights, and

Most jurisdictions  have
other sources of authority
for maintaining the confi-
dentiality of a settlement
conference. 23 While the
UMA declines to distinguish
between settlement
conferences and
mediations, some state laws
may make distinctions. 236
The advent of judicial
mediation creates
additional havoc in the law
because if a judge labels
the proceeding a
"mediation," the discussions
might not be protected by
the UMA (because the judge
"might make a decision in
the case") and also might
not be protected by
whatever the authority for
confidentiality for
settlement conferences,
because the proceeding is a
"mediation" rather than a
"settlement conference". It
would almost certainly
surprise most lawyers and
clients to learn that
comments in such a judicial
mediation could be
admissible at trial.
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mediation, with other attached rights.237 Notice
that whether the judge will make a ruling on
the case is irrelevant. If a judge labels a
settlement proceed-ing a settlement
conference, the mediation confidentiality
protections would not apply, but other court
rules protect those communications.238 If a
judge labels the settlement proceeding a
mediation, the statute's confidentiality
protections would appear to apply, even if the
case was assigned to her for trial.

VI.  HOW JUDICIAL MEDIATION
COULD ASSIST IN RESOLVING THE
CONTROVERSY AND CLARIFYING
THE LAW
The mediation movement is creating standards
of practice and ethics for me-diators. The
advent of judicial mediation could assist in
resolving the controversy about trial judges
seeking to settle their own cases by using the
standards for me-diators as a basis to
articulate ethical standards for settlement
judges. The applica-tion of standards for self-
determination and voluntary participation in the
Travel-ers case was confusing only because
the law exempts settlement conferences from
such standards. The advent of judicial
mediation could become the catalyst for
clarifying ethical practices for any judge acting
in any settlement capacity.

Professors  Alfini and Floyd identified  the need
for such standards  a decade ago.239 The
continued refinement in mediator ethical
standards like the California Rules of Conduct
for Mediators in Court-Connected Mediation
Programs for Civil Cases240 and the revised
Standards of Practice jointly developed and
adopted by the American Bar Association, the
American Arbitration Association, and the
Association for Conflict Resolution241 provide
increasingly refined guidelines for appropriate
practices in the settlement support capacity.
These standards should not be adopted and
applied to judges en masse because perhaps
there should be some unique characteristics
when a judge, especially the trial judge, is the
media-tor. But the continued maturation of
such standards for the private sector clarifies
the thinking and provides the foundation for
such standards for sitting judges. Creating
explicit ethical standards for judges advancing
settlement would be a vast improvement over
the calls that trial judges should not mediate or
conduct settlement conferences for their own
cases, or that the rights and responsibilities for
judges conducting settlement conferences
should be different from those of judges
conducting mediations.

VII.  CONCLUSION
The advent of judicial mediation may provide
an opportunity to resolve a decades-old

controversy about judges attempting to settle
cases assigned to them for trial. While it is
uncontested that settlement has become a
much more signifi-cant function for most
modem day judges, judicial ethics have not yet
evolved to provide clear ethical standards for
judges attempting to assist in settling. While
some propose a bright line test that would
forbid judges from attempting to settle any
case in which they might make a decision,
such an approach would be con-trary to
prevailing practice and would eliminate the
opportunity for judicial signal-ing to assist
parties in their settlement strategies. Rather
than arbitrarily differen-tiating between
settlement conferences and mediations, this
author suggests ac-knowledging that the
content and techniques of the processes are
virtually identi-cal.

Once the processes are viewed as virtually
identical, the judicial ethics com-munity can
build on the continuing refinement of
standards of practice for media-tors to develop
specialized ethics for judges attempting to
assist in settling cases. Clarifying that judges
can assist in settling cases assigned to them
for trial and the ethical standards when doing
so would empower judges and judicial
administra-tors in encouraging and
implementing an important public service in
the admini-stration of justice.
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THE BEGINNING
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INTRODUCTION
Our friend, who is a landlord, told us a curious
story. He rented an apartment in a lovely old
Victorian house to a couple, who were very
happy with the arrangement. Happy, that is,
until they discovered that a cat of the previous
tenant had urinated for a period of time in an
upstairs closet. The discovery led to
uncovering a drenched carpet that needed to
be replaced, a floor that was permeated with
the odor of cat urine and affected floor
moldings. It gets worse. When the carpet was
pulled up in the closet it was clear that it
couldn’t be replaced without replacing the
carpet for the entire room. The landlord had to
devote several weekend days to addressing
the situation, as well as many thousands of
dollars (he worked in another city during the
week). He became increasingly irritated that

the tenants made no week-time efforts to
move the situation forward (e.g., applying
coats of urine extractor and later floor sealer
that required periods of time between
applications), feeling that they could have been
more proactive during the week when he was
away. When the rent check arrived, the
landlord reported that he held the envelope in
his hands and thought, “If they deducted
something from their rent, I will be annoyed
and disappointed.” However, when he opened
the envelope and found that the full rent was
paid, he immediately returned one half of the
rent to the tenants. Their generosity in not
asserting an arguable claim begot his, creating
an infection of generosity. The tenants gained a
reduced rent and a top of the line new
carpet—one much better than the old carpet.
The tenants stayed patient and appreciative as
repairs dragged on, and ultimately the landlord

had an upgraded apartment and happy
tenants.

One can only imagine the downward spiral that
might have occurred if the tenants had made a
grab for reduced rent.

This story suggests that one of the
consequences of generosity may be that it
creates generosity in others (or, to put it in the
converse: grabbiness generates grabbiness)
and, in the end, generosity may benefit all in
terms of both material and emotional well-
being, leading, as in this case, to cooperation
and mutual benefit. The chapter examines
generosity, a precept endorsed by major
religions, as a good negotiation practice.

We recognize that most scholarly articles base
their claims on quantitative or qualitative
research whose methodology supports
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reliability. Certainly, such foundations are wise
given the potential for irrational and erroneous
conclusions that behavioral economics has
uncovered.

(Belsky and Gilovich 2009) Undeterred, our
claims in this chapter are based on the
teachings of major religions, as well as our
own life experiences. Herb Cohen (1980)
opened his best-selling book You Can
Negotiate Anything with an inscription to his
father, which read:

In memory of my father, Morris Cohen, whose
negotiating strategy was always to give much
more than he received. His life spoke an
eloquence of its own.

In contemplating this tribute to Morris Cohen,
we were struck by the generosity of the
father’s approach to negotiation that, to us,
seemed more enlightened (and potentially
more profitable) than the son’s, which included
many competitive and “tricky” strategies.
Consequently, we ask: is generosity a good
negotiation strategy? The thesis that generosity
is a good negotiation strategy is
counterintuitive: when we think of negotiation
we think of the enterprise as being about
getting something we want or need not about
generously giving away things of value. So,
how could generosity possibly be a successful
approach?

Experience tells many of us it feels better to be
generous than to be defensively competitive,
especially when the generosity is reciprocated,
and often even when it is not. In addition, and
more to the point of this chapter, as in the
landlord tenant story, we have noticed that the
people to whom we are generous tend to give
a lot back.

Habib Chamoun and Randy Hazlett (2009:
152) note in their historical review of lessons
to be learned from the ancient and long-
successful Phoenician trading culture that,
“[g]iving generates great feelings, positive
energy and powerful emotions on the other
side of the table that can include gratitude and
reciprocity, leading the other party to be more
open and flexible in future negotiations with
the giver.” This suggests that generosity
actually “pays”. In the segments that follow we

will explore how generosity “pays” in multiple
ways: in the increase of actual or material
wealth, the increase in the perception of being
wealthy, and the increase of spiritual well
being. As we consider how generosity pays, we
will think about it in a broad context: that is,
from bazaars to boardrooms, to dealings with
family and with strangers.

GENEROSITY DEFINED
In the six short segments that follow, we will
very briefly explore what major religions have
to say about the desirability of generosity.
“Generosity” as used here, refers to giving that
includes, and goes beyond, money. Generosity
is about sharing what you have, be it energy,
food, good humor, time, listening, a smile, an
embrace—or money. As such, it is the
“greatest expression of one’s gratitude to

others” (Chamoun and Hazlett 2009: 152).
True generosity is marked by an open mind
and heart. Generosity includes elements such
as kindness, patience and compassion (Dalai
Lama 2001). It includes presence: a complete
undivided attention, to our children, to our
friends, to our families and to our colleagues
(Thich Nhat Hanh 1973). Others have called it
the joy of giving time, talent, treasure and
touch (Blanchard and Cathy 2002; Chamoun
and Hazlett 2009).

We look at generosity through the lens of six
religions and find commonalities in all. Karen
Armstrong, a scholar on comparative religion,
broadens this commonality by noting: "All
faiths insist that compassion is the test of true
spirituality and that it brings us into relation
with the transcendence we call God, Brahman,
Nirvana, or Dao. Each has formulated its own
version of what is sometimes called the Golden
Rule, "Do not treat others as you would not like
them to treat you," or in its positive form,
"Always treat others as you would wish to be
treated yourself." (Armstong 2010, 3-4)
(emphasis added). The Golden Rule is, in
essence, urging generosity—not a calculated
quid pro quo but the giving to others as one
would like to receive or as discussed later in
this chapter, giving to others without
expectation of reciprocity.

The widely endorsed wisdom emanating from
religious traditions may play a critical role both
in negotiation, as well as spiritual
advancement. As Jeffrey Seul (2006: 331)
offers, “[r]eligion may very well be the primary
lens through which one sees oneself and the
rest of the world.” Religious meaning systems,
as Seul notes, define the broadest possible
range of relationships – to self, others, the
universe and God (2006: 324). Consequently,
religion, for many, shapes both identity and
relationships with others, influencing the
course of negotiations, as well as other human
affairs. Ignoring religious precepts may involve
peril: peril to our soul and, perhaps, to our
pocketbook.

Next, in alphabetic order, we will examine the
precepts on generosity from six major
religions.

Sukhsimranjit Singh is managing director, Straus Institute for Dispute Resolution & Assistant Professor of Law and Practice at Pepperdine University School of Law. His email address is
Sukhsimranjit.singh@pepperdine.edu. Lela P. Love is the director of the Kukin Program for Conflict Resolution and the Cardozo Mediation Clinic at Benjamin N. Cardozo School of Law in New York. Her email is
love@yu.edu.

As Jeffrey Seul (2006: 331)
offers, “[r]eligion may very
well be the primary lens
through which one sees
oneself and the rest of the
world.” Religious meaning
systems, as Seul notes,
define the broadest possible
range of relationships – to
self, others, the universe and
God (2006: 324).
Consequently, religion, for
many, shapes both identity
and relationships with others,
influencing the course of
negotiations, as well as other
human affairs. Ignoring
religious precepts may
involve peril: peril to our soul
and, perhaps, to our
pocketbook.
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IN THE BAHÁ’Í FAITH
One of the youngest religions, the Bahá’í Faith
addresses generosity under the concept of the
relationship between good and evil in man.
Abdul’l-Baha describes it as follows:

[I]f a man is greedy to acquire science and
knowledge, or to become compassionate,
generous, and just, it is most praiseworthy. If
he exercises his anger and wrath against the
bloodthirsty tyrants who are like ferocious
beasts, it is very praiseworthy, but if he does
not use these qualities in a right way, they are
blameworthy (Hatcher and Martin 1994: 110).

So, being greedy to be generous is
praiseworthy. But being generous to gain
personal advantage is not. In Baha’i teachings,
Shoghi Effendi Rabbani, the first and only
Guardian of the Baha’i Faith, strongly
condemns anything suggestive of
psychological manipulation. Talking about
giving, Shoghi Effendi, in a 1942 letter to the
National Spiritual Assembly of the Baha’is of
the United States, said, “We must be like the
fountain or spring that is continually emptying
itself of all that it has and is continually being
refilled from an invisible source. To be
continually giving out for good of our fellows
undeterred by the fear of poverty and reliant on
the unfailing bounty of the Source of all wealth
and all good: this is the secret of right living.”2
It follows that an insincere displaying of
generosity—as a negotiation ploy like hiding
your bottom line or withholding information or

playing good cop/bad cop—would be a
mistake.

IN BUDDHISM
As a variant to the Golden Rule, Buddhists
urge: Hurt not others in ways that you yourself
would find hurtful (Udana-Varga 5,1).

In Buddhism, generosity (or dana) is of one of
the Ten Perfections that lead to Buddhahood.
Giving leads to happiness as well as to
material wealth. Conversely, the lack of
generosity leads to unhappiness and poverty.
Thus, the more one gives without seeking
anything in return, the wealthier one will be
(Stone 2008). This point is exemplified by a
recent talk in New York City by a Buddhist
lecturer at the Kadampa Buddhist Mediation
Center, advertised as revealing the secret of
wealth. The speaker, Kadam Morten, a well-
respected local Buddhist teacher, promised to
let the audience in on how to acquire worldly
well-being. It turned out his secret was
generosity. He explained that the mind of
generosity is an intention, a wish, to give. The
person with such a wish already experiences
what he or she has as wealth. Conversely, a
billionaire with a miserly, hoarding attitude
towards his or her money is experiencing it as
poverty. His point was that actual money or
goods may be unrelated to the experience of
wealth in a meaningful way. A generous poor
person can feel wealthy in giving away half of
their only loaf of bread.

Additionally, the Buddhist idea of karma posits
that all of our actions good and bad, generous
and selfish plant seeds that blossom and will
return to us. So, there is a practical element to
a spiritual practice. If you do something good
to others, as noted above something generous
some day, in this life, or another life, that good
deed will flower and your “good karma” will
return with blessings for you. The same is true
for bad karma. This idea of karma suggests
that it is worthwhile to be generous because it
will come back, like a boomerang, with
blessings or with curses – a form of active
cosmic justice.

So, generosity leads to the experience of
feeling wealthy. And it leads to good karma
being in store. In this life, or some other life,
good things will come your way if you are
generous—in other words, generosity will pay.

IN CHRISTIANITY
The new testament of the Bible advises
following the Golden Rule. So in everything, do
to others what you would have them do to you,
for this sums up the Law and the Prophets
(Matthew 7:12).

Why this advice? A general social and
psychological principle of reciprocity suggests
that what we do for others will come back to
us (see Cialdini 2006). Sometimes it comes
back amplified. The Biblical commandment,
however, is notably NOT: Do unto others so
that they will give unto you. There is no
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calculated quid pro quo in the admonition. In
the Bible, the Golden Rule is meant to be
heeded in human intercourse for spiritual,
rather than monetary, wealth. Nonetheless, we
believe a link between spiritual and material
advantage makes doing the generous deed
prudent on multiple levels.

IN HINDUISM
According to the Hindu vision of karma, there
are necessary and sufficient conditions that
account for the successes and misfortunes in
the life of every living being. The individual
reaps only what he sows, no more, no less.
Every act is both the result of forces set in
operation by previous acts and the cause of
the deed (Organ 1974).

For a Hindu, one’s attitude towards a
possession has equal or higher significance
than the mere possession itself. An attitude of
a generous mind brings happiness. Like
Christianity and Sikhism, the Hindu religious
text Isa Upanishad says that true enjoyment
and peace lie in detachment from wealth.

Another famous Hindu text, the Bhagavad Gita,
speaks of three types of giving: “A gift that is
given without any expectation of appreciation
or reward is beneficial to both giver and
recipient. A gift that is given reluctantly and
with the expectation of some advantage is
harmful to both giver and recipient. A gift that
is given without any regard for the feelings of
the recipient and at the wrong time, so causing
embarrassment to the recipient, is again
harmful to both giver and recipient.”
(Bhagavad Gita 17.20-22)

In addition, in Hinduism, any giving that is
motivated by selfish considerations loses its
value from the spiritual point of view, and
generosity (dana) includes physical, intellectual
and spiritual service (Sugirtharajah, 2001).

IN ISLAM
Islam provides extensive guidelines for its
adherents pertinent to generosity. The Qur’an,
in verses 2:272, reads, Whatever they expend,
it reverts to yourselves and Those who…
spend…from what He has provided for them
hope for a business that will never slacken.
(35: 29). The Qur’an also outlines the benefits
of generosity. Such benefits are others’
affection, respect, popular support, and
freedom from any rage (Tabataba’I 2000:
183).

In Islamic teachings, generosity provides for
cooperation – the basis of human society.
Under Islam, generous hospitality is treated as
a desired value, even in business negotiations.
In Middle Eastern culture, hospitality is more
than mere courtesy; “it is an expression of
sacred obligations dating to time that some
believe even predated Islam.” (Phyllis E.
Bernard 2010). In Islam, like other religions,
generosity is not just limited to money; as one
Islamic scholar puts it: “one must not suppose
that the holy faith of Islam asks our
beneficence only through sacrifice of wealth”
(Mohammad 2000: 184).

Among other benefits, Islamic teachings
emphasize, long-term relationships are
established through generosity.

IN JUDAISM
The Torah’s commandment “Love thy neighbor
as thyself” (Leviticus 19:19) is a reflection of
the Golden Rule. Indeed, the mandate, mizvah,
of performing acts of loving-kindness, gemilut
hasadim, is one of the highest priorities in the
Jewish tradition. Imitating God’s ways, imitatio
Dei, is at the highest level of religious practice,
and, since the Jewish faith views God as a
performer of acts of kindness, doing such acts
is a form of imitating God's ways. This concept
forms one of the pillars of Jewish ethics.
(Warren Zev Harvey, Grace or Loving Kindness,
p. 299-303 in Contemporary Jewish Religious
Thought, Arthur A. Cohen and Paul Mendes-
Flohr, ed. The Free Press).

The Torah commands acts of generosity
towards both an enemy and a brother: “If thou
meet thine enemy’s ox or his ass going astray,
thou shalt surely bring it back to him again.”
(Ex. 23,4); “Thou shalt not see thy brother’s ox
or his sheep go astray, and hide thyself from
them, thou shalt in any case bring them unto
they brother.” (Deut. 22, 1-3). This
commandment requires unilateral acts of
generosity.

Judaism’s take on generosity is also reflected
in the principle of tzedakah, or the obligation of
charitable giving. For adherents, tzedakah is a
weighty responsibility that should be
discharged with great care and thought
(Dosick 1995). In the words of Rabbi Yitzchok
Adlerstein, “The Torah regards us as
custodians of money for the poor. We can take
chances with our own funds, but not those that
belong to others” (Adlerstein 1999: 59). The
quality of our tzedakah is more important than
its quantity. Being in accord with this
imperative for charity and generosity is a
requisite of spiritual well being.

IN SIKHISM
A major teaching of Sikhism, a relatively young
(15th Century) religion, includes Kirt Karna
(earning honest livelihood), Naam Japna
(meditation) and Vand Ke Chakna (sharing with
generosity). A thread that connects all three
values of Sikhism is generosity or “dya” (as
said in Punjabi). A Sikh’s daily prayer Japji
Sahib promotes the importance of generosity
by saying “without generosity there is no
religion” (Randhawa 1970: 63).

A common practice among Sikh Gurudwaras

The speaker, Kadam Morten,
a well-respected local
Buddhist teacher, promised
to let the audience in on how
to acquire worldly well-being.
It turned out his secret was
generosity. He explained that
the mind of generosity is an
intention, a wish, to give. The
person with such a wish
already experiences what he
or she has as wealth.
Conversely, a billionaire with
a miserly, hoarding attitude
towards his or her money is
experiencing it as poverty.
His point was that actual
money or goods may be
unrelated to the experience
of wealth in a meaningful
way. A generous poor person
can feel wealthy in giving
away half of their only loaf of
bread.
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(Sikh Temples) is the service of langar (a free
community kitchen), which serves food to
others – sometimes to hundreds and
thousands – every day. The concept of langar
started from the first Sikh Guru, Guru Nanak,
and the tradition is to spread equality among
all (by making attendees sit on the same
ground and by sharing a meal together; by
treating class, caste, religion, and gender with
indifference) and to distill the importance of
sewa. Sewa, loosely translated to English,
means service – though a deeper translation
symbolizes generosity from tann (body), mann
(soul) and dhann (time and money).

Generosity from tann, mann and dhann
signifies something important for negotiators.
Like all major spiritual traditions, Sikhism
teaches its adherents to share with heart, mind
and other resources. It also teaches against
expectations. A calm and fulfilled mind, as per
Sikhism, does not expect or seek reciprocity.
Such a mind should foster trust in business or
personal relationships through right intentions
and equanimity.

GENEROSITY IN PRACTICE: AN
EXAMPLE FROM ISTANBUL
In Turkey, ignoring all the advice in this
chapter, Lela tried her wings as a competitive
bargainer in the Eastern bazaars. She was
operating, however, on what proved to be an
erroneous assumption that the negotiation
exercise was comprised primarily of positional
and competitive bargaining. Offer low, make
few and small concessions, and – after a long
time – pretend to walk out and (when that
does not work) accept the lowest offer to date.
Or, try to split the difference. These tactics –
always most comfortable when you do not care
too much about the object of the negotiation –
did not work time and again. Despite being
well-schooled in the “negotiation dance” and
the ingredients of competitive bargaining, the
mere use of extreme positions achieved
disinterested responses. What was missing?

A particular incident in the Istanbul bazaar
illuminated how generosity comes into play in
competitive bargaining. Lela tells the following
story:

I had only thirty minutes to stay in the bazaar,
as my ship was leaving port, and I felt quite
pressured about time. I was tired of trying to
bargain for everything— nor was it particularly
fun. My last item to procure was a small charm

to ward off the Evil Eye for my daughter’s
charm bracelet. I went into a shop and the
merchant asked $20 for a charm that was the
correct size, promising at the same time to get
it properly attached to the bracelet I carried. I
said “Done!” thinking I would make the
merchant happy and knowing that the charm
was probably worth a quarter of that. No
whittling away at the offer, simply a resounding
“OK.” The deal was sealed but the merchant
was sour. It was not a fair price, and I had
done something wrong by accepting it. So, to
try to make amends, I looked at him and said,
“I am in a great hurry. If you can get this
charm soldered onto my charm bracelet in
fifteen minutes (he had to take it to a
shopkeeper some distance away), then I will
happily pay you $20. If it takes you sixteen
minutes, though, I’ll only pay you $15. If it
takes you eighteen minutes, I’ll only pay you
$10. If it takes you twenty minutes, you’ll give
me the charm for free AND promise to have
my bracelet back–whether or not the charm is
soldered onto it, as I will be anxious about
missing my ship. Deal?” The merchant was
ecstatic and accepted the deal. A stop watch
came out. His fastest son was put into action.
His friends gathered to monitor the race

against time. In the meantime we discussed
politics and gold charms. Fifteen minutes later
(the bracelet with attached charm came back
in under ten minutes) the merchant was giving
me his card, wanting to see me again in
Istanbul or in America, and also giving me
other trinkets to supplement the gold charm.
Everyone had had a good time.

Bazaar (or any) bargaining is about both a
transaction and a social interaction–and a
generosity of spirit that ultimately will result in
a fair price. Play with your bargaining
counterpart, have a good time, accept his offer
of tea and talk, and you both will find an
acceptable exchange. What you give is your
time, energy and good humor. Yes, there is a
“negotiation dance” around extreme positions
and denigrating and aggrandizing remarks
about the wares at issue. But eliminate the
generosity of spirit and the deal will not
prosper.

THE IMPORTANCE OF SINCERITY
Generosity must be perceived as such by the
receiver. If the receiver perceives a gesture as
an attempt to buy them off, if they sense a
trick or a manipulative move, an otherwise
generous gesture can have the opposite of the
intended consequence. For example, take the
following

SCENARIO
Imagine you arranged over the internet to rent
an apartment in Berlin to attend a two week
course at Humboldt University. You also
arranged to share the apartment with a
colleague from Italy who is also taking the
course. The apartment cost 450 Euros for two
weeks, as it is a 30 minute bus ride from the
Mitte (the center of town) and Humboldt.

When you arrived in Berlin, the apartment was
fine, but your roommate never appeared. She
was, however, at the program on Monday
morning, and she told you that her plans
changed when her boyfriend decided to come
with her to Berlin. She tried to call you but
never got an answer. She left a voicemail
message for you, but you did not get it
because you don’t check voicemail. She simply
forgot to send an email or a text, which is how
you always communicate.

It seems that everyone in the program has
housing, though you haven’t asked about other
Humboldt students, as you don’t want an
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We also understand that
generosity may be
experienced and be received
differently depending on the
culture of the people
involved. In some cultures,
for example, acts of
generosity are the norm. In
middle-eastern cultures, for
example, negotiations begin
with generous hospitality,
which is “not merely secular
but also sacred.” (Phyllis
Bernard 2010) However, the
discussion of generosity and
culture are beyond the score
of our present chapter.
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absolute stranger for a roommate.

You would like her to pay you 225 Euros, her
share of the apartment cost. She says she
cannot afford that, but is willing to pay 75
Euros. You don’t want to have bad feelings with
another student, but you don’t know if you can
find someone acceptable to take her place. You
do enjoy having more space to yourself, but
you’re paying more than you planned. Would
you accept the 75 Euros?

We asked one of two versions of this question
to fifty seven students in a negotiation and
mediation course at Humboldt University in
Berlin in the summer of 2011 (see Appendix).
The question immediately above was posed to
the first group of students. Approximately sixty-
eight percent of this group of students
accepted the offer of 75 euros to resolve the
situation—or nineteen out of twenty-eight.

Another group was given a questionnaire with
the same language as above except one
additional paragraph was included at the end
of the hypothetical which said: You [the
offeree] went to coffee with her to discuss this
and she generously offered to pay the bill for
coffee and pastry, which you appreciated and
accepted. You also felt good that she was
concerned that the situation was difficult for
you. You did not accept her proposal for 75
Euros at the time. You told her you would think
about it. Do you accept her offer?

Offerees who were treated to coffee tended to
decline the offer: only eleven accepted the
offer and eighteen declined, an acceptance
rate of thirty-eight percent. We did not ask for
an explanation, but the data suggests that the
generosity wasn’t generous enough – or,
perhaps, was insulting under the
circumstances or perceived as manipulative.
Or, perhaps, giving the offeree time to think
about the offer might have meant that the
phenomenon of loss aversion does not
influence the immediate response, as it might
for the first group.

The numbers tested are too small to say
anything conclusive, except perhaps that
generosity, like apology, is not simple. Drawing
the analogy with apology further and
comparing the research on apology (see, e.g.,
Brown and Robbenholt 2006), one might
venture that it may be essential that the
generosity be perceived as sincere and as in
keeping with the overall situation. Here, where
the offeror “owed” 225 euro, the coffee and
pastry might have seemed paltry.

We also understand that generosity may be
experienced and be received differently
depending on the culture of the people
involved. In some cultures, for example, acts of
generosity are the norm. In middle-eastern
cultures, for example, negotiations begin with
generous hospitality, which is “not merely
secular but also sacred.” (Phyllis Bernard

2010) However, the discussion of generosity
and culture are beyond the score of our
present chapter.

THE RIGHT THING FOR THE WRONG
REASON
What if you became persuaded by this essay
and regularly engaged in acts of generosity as
a negotiation ploy to get a better deal for
yourself? Would such calculated generosity
work in the same way that true generosity
might? The experiment above is one
cautionary example.

We suspect that anything disingenuous can be
ferreted out for what it is, and ultimately will
not work. Real generosity lies not in asking for
anything in return, and further, not offering
something in expectation of a quid pro quo. It
is the experience of being on the receiving end
of real generosity that triggers generosity in
return.

On the other hand, various religious traditions
counsel doing good deeds even if the doer’s
heart is not in the right place. The correct state
of mind may then follow from the good acts,
and, in any case, the good karma created will
someday rebound to bless the good actor.

THE RISK OF EXPLOITATION
In the Prisoner’s Dilemma game, it is now well
known that the best strategy over time is Tit-
for-Tat. Following that strategy, a negotiator
would be cooperative (generous) to begin with
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– but when his counterpart is competitive
(greedy) the negotiator would reciprocate in
kind. After this exchange the negotiator would
once again signal cooperation. The most
effective negotiator would be willing to suffer
some losses (as compared to the negotiator
who exclusively claims value) in order to
change the overall game to cooperation
(Axelrod 1984). One way of looking at this is
that there is a price for being generous, when
generosity is exploited.

Generosity responded to by relentless greed
will ultimately be withdrawn, however, as in the
Tit-for-Tat strategy. In the world of negotiation,
it would be unwise to give away the store.
Nonetheless, the display of a generous intent
should, on average, have better consequences.

In Howards End, E. M. Forster (2000)
described an incident in which a character
leaves his umbrella in a theater, and it is taken
by another. After the incident, the character
regrets that he did not jealously guard his
property. Forster, through another character,
comments that some losses will be incurred by
adopting a more trusting attitude towards
human nature, but that if your trust is betrayed
it is “rent to the ideal.” Where generosity is
taken advantage of, at least the generosity was
not done in expectation of reciprocity, and it
can be seen as “rent to the ideal.”

CONCLUSION
A concluding story. A US company ("shipping
company") contracted to build and operate an

offshore vessel which would process and store
oil produced by an oil field (“oil field”) in the
middle east. This was the largest vessel of its
kind in the world and was specially designed
for use in this location. The vessel left the ship-
yard where it was being constructed a few
days late and the oil field terminated the
contract because of the late delivery (as it was
entitled under the contract) and renegotiated
the contract with the shipping company to a
much lower daily rate. Because the vessel was
specially built for the particular oil field and
could not be used elsewhere in the world, the
oil field took advantage of the late delivery to
obtain a much better deal from the shipping
company.

About 16 months later, the oil field wanted
some special equipment installed on the
offshore vessel as legally required by the local
environmental authorities and offered to pay
the full cost of the installation and also pay the
shipping company an additional daily amount
to compensate for the cost of operating the
new equipment. While the shipping company
believed that cost of operating the new
equipment would be no more than a few
hundred dollars per day, sensing that it had the
oil field over a barrel and in an effort to try to
recoup some of the losses caused by the
cancellation of the contract, it requested an
increase in the daily rate for the vessel in the
amount of $15,000 per day.

The oil field viewed this as extortion and found

another way to comply with the environmental
requirement without paying the shipping
company a single additional dollar.

A year later, the shipping company and the oil
field met to discuss extending the contract.
Each needed the other—the offshore vessel
was essential for the success of the oil field,
and the shipping company has no other
opportunity for the vessel. They could not close
on certain key issues because the oil field
recalled having been held up by the shipping
company and vowed never to let it happen
again. In other words, the shipping company’s
effort to extort $15,000 per day for something
that was at best worth a few hundred dollars
per day created a level of distrust which
undermined the bargaining. On the other hand,
the shipping company has never forgotten that
the oil field cancelled the contract even though
the offshore vessel was only a few days late.

Imagine what might have happened had the oil
field been forgiving with respect to the delays
at the shipyard or that the shipping company
had offered to operate the new equipment at
no charge. Generosity here would have taken
the form of not being opportunistic when an
opportunity presents itself. The big contract, so
crucial to both companies, would have been
concluded without unnecessary transaction
costs and delays. Instead, the companies are
mired in impasse over every small issue.

Why was generosity neglected by these
negotiators? Beyond religious teachings, we
believe generosity should be seen as a basic
human value relevant in commercial, and
other, dealings. As Robert Ashby, a well-known
British humanist, said, “Our evolved history and
moral sensibility have given us shared human
values and the ability to empathize with
others” (Ashby 2001: 59). Many of us are
generous in our daily lives with our colleagues,
family and friends. When we negotiate, should
we lose this attitude of magnanimity and raise
our defenses? What pays off better–short term
and long term? Ask the shipping company and
the oil field.

So, what do you “know” about negotiation that
you do not find in the books? Does a warm
smile help lead to a good deal? Does “breaking
bread together” help? By all means, study up
on BATNAs, zones of possible agreement
(ZOPAs), and positions and interests, but do
not neglect what you know in your heart and
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what you learn from religions. You might get
the best deals in the long run if you are
generous.

NOTES
We would like to thank Professors Jim Coben
and Ellen Waldman for their helpful feedback
on the draft and Kukin Program Fellow Glen
Parker for his thoughtful input.
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APPENDIX
IMAGINE THAT THE FOLLOWING HAS HAPPENED TO YOU
HERE IN BERLIN:
You arranged over the internet to rent an apartment in Berlin for the two
weeks you are here. You also arranged to share the apartment with a
colleague from Italy who is also taking the course at Humboldt
University. The apartment cost 450 Euros for two weeks, as it is a 30
minute bus ride from the Mitte (the center of town) and Humboldt.

When you arrived in Berlin, the apartment was fine, but your roommate
never appeared. She was, however, at the program on Monday morning,
and she told you that her plans changed when her boyfriend decided to
come with her to Berlin. She tried to call you but never got an answer.
She left a voicemail message for you, but you did not get it because you
don’t check voicemail. She simply forgot to send an email or a text,
which is how you always communicate.

It seems that everyone in the program has housing, though you haven’t

asked about other Humboldt students, as you don’t want an absolute
stranger for a roommate.

You would like her to pay you 225 Euros, her share of the apartment
cost. She says she cannot afford that, but is willing to pay 75 Euros. You
don’t want to have bad feelings with another student, but you don’t
know if you can find someone acceptable to take her place. You do
enjoy having more space to yourself, but you’re paying more than you
planned.

You went to coffee with her to discuss this and she generously

offered to pay the bill for coffee and pastry, which you appreciated

and accepted. You also felt good that she was concerned that the

situation was difficult for you. You did not accept her proposal for

75 Euros at the time. You told her you would think about it. Do you

accept her offer? Check one:

---------------------yes ---------------------no

The second questionnaire was identical to the one above except

that it did not have the highlighted paragraph.
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n the past quarter-century,
significant changes have
occurred in the ways
lawyers approach conflict.
There have been
unprecedented efforts to
develop strategies aimed at
more efficient, less costly,

and more satisfying resolution of conflict,
including more extensive and appropriate
use of mediation and other “alternative
dispute resolution” (ADR) approaches. This
study examines what we know and do not
know about the growth and impact of ADR
in federal and state courts, in the business
sector, and in employment and consumer
settings. The analysis examines the
relationship between ADR and court trial,

but also underlines the broader uses of and
rationale for mediation and other process
choices. Although there is clear positive
evidence of cost and time savings and
numerous other benefits of some court-
annexed ADR programs, it is evident that
much depends on the shape and structure
of such programs. Studies of ADR in
commercial sectors suggest that the use of
mediation has grown in recent years,
reflect-ing perceptions that it offers
significant potential benefits to business.
Some businesses have developed more
integrated, systematic approaches to the
management of conflict, although most
appear to have taken a more ad hoc,
reactive approach to dispute resolution.
There are many different kinds of programs
for the management of employee
grievances, including stepped processes
that usually resolve disputes without
adjudication. Several scholars have begun
to develop a body of data on experience and

per-ceptions of employees and their
counsel. The availability of data on
investor/broker arbitration is critical for
promoting transparency and fair-ness in the
securities field. Lawyers have a growing
number of tools for pro-viding clients with
appropriate ways of managing and resolving
conflict, but we still have much to learn
about these choices. Quantitative and
qualita-tive research is essential to provide
guideposts for the future.

I. INTRODUCTION
Did a quarter-century of proliferating and
widely disparate efforts to change the
culture of conflict resolution—
encompassing thousands of federal and
state court community, business, and
administrative agency initiatives promoting
mediation,1 arbitration,2 or other strategies;3

the spawning of new professional fields;
and reforms in the education and training of
lawyers and law students—transform the

adr and The “vanishing Trial”: 

The GrowTh and ImpacT
of “alTernaTIve dIspuTe
resoluTIon”

–Thomas J. Stipanowich*
Professor of Law at Pepperdine
University, School of Law

I
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litigation experience of disputants, attorneys,
and judges? The answer is undoubtedly a
resounding “yes”—but why?

A year ago, the author was invited by Professor
Marc Galanter to participate in the ABA Section
on Litigation’s Symposium on “The Vanishing
Trial.” The Sym-posium brought together
scholars, judges, and practitioners to explore
why fewer federal and state court cases are
going to trial even though court filings have
greatly increased.4 The author’s task was to
address the role of ADR in reduced rates of
trial. The following is an effort to summarize
what we know—and do not know—about the
relationship between ADR and litigation while
attempting to convey to the reader a broader
sense of what this “quiet revolution” in dispute
resolution was all about. Although necessarily
selective in its treatment of public and private
developments, this article reaches beyond
“ADR” into the broader rubric of active conflict
man-agement. It flavors statistical data with
qualitative and anecdotal evidence, and looks
beyond reduced trial rates to examine the
broader impact on the litigation experi-ence, as
well as the underlying reasons why ADR in
various forms has flourished. Finally, it
acknowledges the boundaries of our present
understanding and posits realms of future
inquiry.

A. Problem 1: ADR is a Vast and

Increasingly Specialized Realm

The first obstacle to an understanding of the
role of ADR is the sheer breadth and diversity
of activities to be taken into account, a
breathtaking range of approaches and
strategies that we lump under the heading of
“ADR” (an outmoded acronym that survives as
a matter of convenience).5 An obvious starting
point is court-con-nected mediation and
arbitration programs—direct efforts to reduce
the cost and time associated with litigation and
to promote more satisfactory resolutions in a
lit-igation context; these developments are
treated in Section II. Section III addresses the
business sector, which has broadly embraced
arbitration and, more recently, mediation as
alternatives to litigation. In light of its central
importance to current policy debates regarding

the effectiveness of private dispute resolution
as a substitu-tion for civil adjudication—a
primary subtext of “The Vanishing Trial”—
Section IV summarizes current data on ADR in
consumer, employment, and other settings
affected by “adhesion” concerns. A more
comprehensive effort might have reviewed and
summarized data on ADR in another important
“litigation” realm—federal and state
agencies,6 the role of ADR in out-of-court
mass claims facilities, the long expe-rience of
arbitration and mediation in the field of labor
and industrial relations, the realm of
community dispute resolution programs, or the
specific impact of media-tion in the arena of
domestic relations.

Even with these limitations, however, it is
virtually impossible in a single study to
summarize, let alone analyze, all the pertinent
applications of ADR. Even a bare-bones
analysis must take account of the fundamental
differences between binding private
adjudication (arbitration) and mediation and
other processes aimed at helping parties find

mutually acceptable solutions, improve
communications, or strengthen relationships.7

Like tones of the musical scale, however, three
or four ele-mental process formats have
evolved into a formidable and continually
morphing array of applications. Few
practitioners, judges, or scholars have first-
hand experi-ence, or even a clear appreciation,
of the minute dynamics of more than a few of
these. Despite the growth of organizations
seeking to span the field, such as the Asso-
ciation for Conflict Resolution (ACR), ADR is
becoming increasingly specialized and, like
politics, “local”—a creature of an industry or
practice area, a court jurisdiction or
geographical region, a culture, community,
relationship, or transaction. One of the abiding
themes of the empirical studies cited below is
that when it comes to medi-ation, or to
arbitration, everything hinges on the details.
Overgeneralization under-mines much of the
argument passing as scholarly debate in the
field.

Moreover, a complete picture of the impact of
process alternatives requires consideration of
programs aimed at actively managing conflict
before the filing of a complaint or an arbitration
demand. For example, programs incorporating
approaches for early screening of disputes are
now employed by major companies seeking to
minimize the direct and indirect costs of trying
cases;8 institutional employ-ment ADR
programs commonly consist of a series of
three or more “steps” aimed at addressing
grievances or disputes as directly, efficiently,
and informally as possible.9

B. Problem 2: Finding and

Employing Useful Information

A second fundamental problem is a paucity of
useful, reliable information. Although vast
amounts of information are available in print or
on the Internet describing court, agency, and
private programs, or touting the theoretical
benefits of mediation and other approaches,
public and private dispute resolution programs
seldom report sta-tistics beyond the volume of
matters filed or resolved. Many court programs
lack the resources to develop additional data;
ADR institutions and businesses often maintain

The availability of data on
investor/broker arbitration is
critical for promoting
transparency and fair-ness in
the securities field. Lawyers
have a growing number of
tools for pro-viding clients
with appropriate ways of
managing and resolving
conflict, but we still have
much to learn about these
choices. Quantitative and
qualita-tive research is
essential to provide
guideposts for the future.
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valuable information, but treat it as
proprietary.10 When more extensive data are
pub-

lished, they are often compromised by faulty
research and analysis, or by questions about
the biases or motives of those collecting or
offering information. There are, however, a
growing number of very useful studies, some
of which are discussed below. To appreciate
the true value of ADR in operation, one cannot
depend exclusively or even primarily on
statistical data, however rich. Ultimately, we
need to “go . . . beyond large-scale research to
small-bore case studies” qualitatively
illuminating the evolu-tion of ADR within
various contexts and the experiences of those

who play a part in it.11 The following exposition
combines selected statistical data with
summaries of key studies, anecdotal
examples, and other information to provide
clues to the nature and scope of ADR
programs or procedures, as well as various
measures of their effec-tiveness as litigation
alternatives.

C. Problem 3: ADR is Much More

Than a Substitute for Trial

Finally, there is the inherent difficulty that
mediation and other forms of ADR—with the
notable exception of binding arbitration—
cannot and should not be evaluated primarily
as trial substitutes. Because the espoused goal

of the Symposium was to discuss the trend
toward fewer civil trials, and assess its causes
and implications, much effort was devoted to
assaying not only the extent to which
mediation or binding arbitration have diverted
matters from a litigation track, but also what
we know about the apparent costs or
consequences. For example, it is important to
understand how court-connected mediation
affects user perspectives as well as judicial
and legal resources. When binding arbitration
is conducted pursuant to boilerplate that is a
condition of employment, it raises questions
about the ability of private judges and private
procedures to protect employee rights and
remedies—whether stemming from
constitutional and statutory protections or
reasonable expectations under a bargain. We
will address such scenarios in Section IV.

However, court trial is and always was an
exceptional event with very limited aims. As
Professor Galanter so memorably observed, for
the great majority of users of the court system,
the name of the game is “liti-gotiation”—a
process of negotia-tion, adjustment, and
accommodation that is carried on against the
backdrop of the series of events leading up to
trial and, in very rare cases, beyond.12 Whether
the “proper” rate of trial is 2 percent or 4
percent, the fact is that the great majority of
matters never reach the courtroom—having
been negotiated or resolved in some other
fashion short of trial, or even the onset of
litigation. This fact of life, the strong personal,
business, and political dynamics that underlie
it, and the rising costs and perceived risks of
going through the court system also largely
explain why in the last quarter-century there
has been an emphasis on developing
approaches that help reach quicker or better
or more lasting results through something
other than trial. Thus, in most cases the best

1According to a typical definition, “[a] process that calls for parties to work together with the aid of a neutral facilitator . . . who assists them in reaching a settlement. The mediator’s role is advisory and resolution
of the dispute rests with the parties themselves.” American Arb. Ass’n, Definitions—Introduction to the Terminol-ogy of Dispute Avoidance and Resolution 1 (1998).
2“The reference of a dispute to an impartial person chosen by the parties to the dispute who agree in advance to abide by the arbitrator’s award issued after a hearing at which both parties have an opportunity to
be heard.” Black’s Law Dictionary 96 (5th ed. 1979). For an extended discussion of definitional issues under the Federal Arbitration Act, see Ian R. Macneil, Richard Speidel & Thomas J. Stipanowich, Federal
Arbitra-tion Law: Agreements, Awards & Remedies Under the Federal Arbitration Act 2:7 (1994).

As we shall see, many federal and state courts sponsor arbitration programs for certain classes of cases, but in the absence of an agreement by the parties, the resulting arbitration awards will not be binding or
prevent a party from seeking relief in court. There are also systems of nonbinding arbitration outside the courts. See Thomas J. Stipanowich, Contracts Symposium: Contract and Conflict Management, 2001 Wis.
L. Rev. 831, 852–53 (2001) [hereinafter Stipanowich, Contracts Symposium].
3Other, less widely used approaches include mini-trial, summary jury trial, and nonbinding evaluation or assessment. See Thomas J. Stipanowich, The Quiet Revolution Comes to Kentucky: A Case Study in Com-
munity Mediation, 81 Ky. L.J. 855, 865–68 (1993) (describing approaches, their uses, and attributes).
4Indeed, in terms of filing complaints, we are “going to court” more frequently than ever. Filings in U.S. dis-trict courts have increased from around 35,000 to more than 250,000 during the past six decades—a
rate more than treble the growth of the U.S. population! Annual case filings in federal courts of appeal have grown from 2,800 to more than 57,000 in the last 50 years—a 2000% increase. Senger, Federal
Dispute Res-olution: Using ADR with the United States Government 3 (2004), citing Administrative Office of the U.S. Courts, U.S. District Court Judicial Caseload Profile (Administrative Office of the U.S. Courts,
2001).
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measure of effective ADR is not as a surrogate
for public adjudication, but as an intervention
strategy to promote what a trial was not
designed to accomplish: getting quicker and
less costly resolution, tailoring creative
solutions, serving business goals, improving
relationships, enhancing the quality of human
interaction, and “opening up” the dispute
resolution process to the broader com-
munity.13 Indeed, one recent study of
court-connected mediation concluded that
“mediation and the judicial system are built on
incompatible assumptions about human
nature, human capacity, and the goals of
conflict interaction.”14 Perhaps for this reason,
studies of court-connected mediation
programs do not generally focus on reductions
in actual days of trial—although questions are
often asked about general satisfaction, cost
saving, and the like.15 Our own inquiry,
likewise, must examine not only the impact of
mediation and other ADR approaches on the
liti-gation process, but also their broader
attributes and ends.

II. THE GROWTH AND IMPACT OF
COURT-CONNECTED ADR
In the last quarter of the 20th century, a tide of
change swept over federal and state court
systems in the United States. It took a variety
of forms, usually centering on mediation or
nonbinding arbitration,16 aimed at providing
parties with choices of intervention strategies
for resolution of disputes. Although a few
courts embraced the “multidoor courthouse”
model propounded by Professor Frank Sander
in 1976, most have tended to be more
selective in the programs they sponsor.17 By
far the pre-dominant process choice is
mediation, with its much-touted potential
benefits of flex-ibility, party control,
confidentiality, relatively low cost, and minor
risk.18

A. ADR Programs in the Courts

1. Federal Court Programs

In 1990, Congress passed the Civil Justice
Reform Act (CJRA),19 which encouraged
federal district courts to develop programs
utilizing alternative dispute resolution
approaches. The Alternative Dispute Resolution
Act of 199820 required each of the 94 districts
to “authorize” use of ADR in civil actions. Each
district was empowered to design its own ADR
program, but required to adopt procedures for
making neu-trals available to parties. Sixty-
three districts currently authorize mediation;

28 authorize some form of nonbinding
arbitration; and 23 authorize early neutral eval-
uation.21 Although some federal courts require
parties to use a particular ADR process, most
do not. In FY2001, approximately 24,000
cases were referred to one or another form of
ADR in the district courts.22

2. State Court Programs

In 1990, it was estimated that more than
1,200 ADR programs were being operated by
or in conjunction with state courts.23 The
nation’s most extensive court mediation and
ADR system is that of Florida, which began
with the establishment of one of the first
citizen dispute settlement centers (CDS) in
Dade County in 1975.24 In 2003, Florida
boasted 11 CDS programs, 41 country
mediation programs covering all cir-cuits in the
state, 23 family mediation programs, 11 circuit
civil programs, 22 depend-ency mediation
programs, an appellate mediation program,
and several court-con-nected arbitration
programs.25 As of August 2003, more than
16,200 persons had received state-certified
mediation training, and there were more than
2,917 certified county mediators, 1,883 family
mediators, 2,387 circuit mediators, and 144
media-tors for dependency cases.26

A summary of Illinois court ADR programs also
reflects the breadth and diver-sity of initiatives
now in operation. It details general civil,
probate, domestic relations, and small-claims
mediation or evaluation programs, as well as a
multicircuit court-connected nonbinding
arbitration program that handled more than
30,000 cases in the last four years, more than
half of which were in Cook County alone.27 In
addi-tion, it catalogues a number of
community-based ADR initiatives, including
victim-offender mediation programs, and
juvenile offender mediation programs, which
are not sponsored by the courts, but work with
public authorities.

5As a California taskforce observed, “not only is ‘alternative’ unhelpful—alternative to what?—but ‘appro-priate’ better conveys the concept of ‘method best suited to resolving the dispute . . .’ ” Report of the
Com-mission on the Future of the California Courts, Justice in the Balance—2020, 40 (1993), cited in Report of the Task Force on the Quality of Justice Subcommittee on Alternative Dispute Resolution and the
Judicial System, Alternative Dispute Resolution in Civil Cases 3 (1999) [hereinafter California Report on ADR in Civil Cases]. The concept also fails to take into account strategies and approaches aimed at
managing issues between parties before they become full-fledged disputes, including open-door policies and programs that form early tiers of conflict-management schemes for employees. See infra text
accompanying notes 198–202.
6A comprehensive and thoughtful examination of federal agencies programs may be found in Senger, supra note 4.
7See Stipanowich, supra note 2, at 834. There are still lawyers and judges who, sometimes through ignorance, fail to discriminate; some federal and state court opinions have addressed enforcement of
contractual agree-ments to mediate under the rubric of arbitration law! See id. at 860–61 (discussing and critiquing “expan-sive” applications of federal and state arbitration law).
8See generally, CPR Inst. for Disp. Resol., How Companies Manage Employment Disputes: A Compendium of Leading Corporate Employment Programs (2002) (describing and comparing numerous programs).
9Id.

In the last quarter of the 20th
century, a tide of change
swept over federal and state
court systems in the United
States. It took a variety of
forms, usually centering on
mediation or nonbinding
arbitration,16 aimed at
providing parties with
choices of intervention
strategies for resolution of
disputes. Although a few
courts embraced the
“multidoor courthouse”
model propounded by
Professor Frank Sander in
1976, most have tended to be
more selective in the
programs they sponsor.
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3. General Limitations of Court Data

Unfortunately, even well-established federal
and state court ADR programs seldom collect
sufficient information to provide a clear
understanding of their impact on the litigation
process, including the number of trials. For one
thing, court adminis-trative systems are
generally geared to reporting annual changes
in total number of cases—the kind of
information that is critical to identifying

resource needs; they are not typically designed
to yield evaluative data on a court program.28

More sophisti-cated tracking systems require
resources that many courts do not have. Every
year, for example, the State of Florida
publishes a compendium of data on its state
court mediation and ADR program, the nation’s
most extensive state system.29 Yet while
thousands of cases were referred to and
mediated in Florida’s County and Circuit Civil,
Family and Dependency Mediation Programs,
producing thousands of agree-ments,30 we
cannot pin down the impact of mediation in
reducing trial days or court resources devoted
to supervising litigation, or its specific effect on
the time, expense, and degree of satisfaction
experienced by litigants.

For a number of years, the Federal District
Court for the Eastern District of New York has
sponsored a program for judicial referral of
cases to mediation as well as a program for
court-connected arbitration.31 In a typical year,
according to the program administrator, a
volume of cases approximating 10 percent of
the court’s yearly case filings go to mediation
or arbitration through the court programs.32

Like most courts, the Eastern District maintains
basic statistics on case filings and dispo-
sitions in the ADR program. According to
statistics published on the Internet,33 180
cases were referred to mediation up through
October of the year 2000 in the Eastern
District. The published records indicate that
about one-third of those matters (61) had been
successfully mediated, but another 51 were
“not settled” through the process.34 Another 51
were “still active,” meaning, presumably, that
mediation had not yet taken place or was in
process, and 11 cases were “withdrawn” or
otherwise concluded.

These bare statistics tell us little, and the

impact of these programs on the overall
disposition of cases, litigation events, or the
incidence of court trial is unclear. We do not
know the nature of the matters disputed or the
likelihood that those “suc-cessfully mediated”
would have been resolved in some fashion
before trial like the vast majority of civil
matters in the federal system. We know even
less about the many matters—perhaps
approximating half the number of initial
referrals—that are not mediated to
settlement.35

Over the years, however, there have been a
number of efforts to obtain more specific
information about the results of court-
connected ADR programs, their impact on the
litigation process and experience, as well as
other effects. Although varying greatly in
scope, methodology, and utility, these efforts
illustrate the impor-tance of context, specific
process elements, program goals, and differing
participant perspectives in understanding and
evaluating court programs. They also
demonstrate that mediation and other forms of
ADR can produce significant benefits for
litigants and court systems.

B. Studies on the Impact of Federal
Court ADR Programs on Litigation
and Participants’ Experience

1. A Snapshot of Program Evolution:
RAND Report (1996)

In the wake of the Civil Justice Reform Act, the
Judicial Conference of the United States
contracted with the RAND Corporation’s
Institute for Civil Justice to produce an
independent evaluation of policies and
programs developed by federal district courts
for managing their civil dockets. The RAND
Report36 contained many findings, but none
generated more comment or criticism37 than
its conclusion that:

10The American Arbitration Association has from time to time made available data on current or closed cases for the benefit of researchers, including Professors Eisenberg and Bingham, Elizabeth Hill, and Lewis
Maltby. See infra text accompanying notes 240–248.
11Deborah Hensler, A Research Agenda: What We Need to Know about Court Connected ADR, 6 Disp. Res., Mag. 15, 17 (1999).
12Professor Galanter has also observed that most disputes “are settled bilaterally, without the intervention of a third party.” Marc Galanter, Reading the Landscape of Disputes: What We Know and Don’t Know (and
Think We Know) about Our Allegedly Contentious and Litigious Society, 31 UCLA L. Rev. 4, 18 (1983).
13See Dorothy J. Della Noce et al., Assimilative, Autonomous or Synergistic Visions: How Mediation Programs in Florida Address the Dilemma of Court Connection, 3 Pepp. Disp. Resol. L.J. 11 (2002).
14Id. at 36.
15See infra text accompanying notes 46–52, 71–75.
16See generally, Elizabeth Plapinger & Donna Steinstra, ADR and Settlement in the Federal District Courts: A Sourcebook for Judges & Lawyers (1996) [hereinafter Federal Sourcebook] (extensively detailing various
ADR programs in the federal district courts); National Center for State Courts and State Justice Institute, Symposium on Court-Connected Dispute Resolution Research (Susan Keilitz ed., 1994). The website of the
National Center for State Courts provides links to a myriad of state court and agency ADR programs and related sites. See <www.nsconline.com>.
17See Thomas J. Stipanowich, The Multi-Door Contract and Other Possibilities, 13 Ohio St. J. Disp. Resol. 303, 303–28 (discussing the difference between court programs and the Sander model, but pointing out
how the same ends were being achieved in some cases by the creative roles of magistrates and special masters).

According to statistics
published on the Internet,33
180 cases were referred to
mediation up through
October of the year 2000 in
the Eastern District. The
published records indicate
that about one-third of those
matters (61) had been
successfully mediated, but
another 51 were “not
settled” through the
process.34 Another 51 were
“still active,” meaning,
presumably, that mediation
had not yet taken place or
was in process, and 11 cases
were “withdrawn” or
otherwise concluded.
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[ICJ] found no strong statistical evidence that
the mediation or neutral evaluation pro-grams,
as instituted in the six districts studied,
significantly affected time to disposition, lit-
igation costs, or attorney view of fairness or
satisfaction with case management. The only
significant outcome is that these ADR
programs appear to increase the likelihood of a
mon-etary settlement.38

A statement signed by 32 lawyers, scholars,
judges, and others under the rubric of the CPR
Institute for Dispute Resolution raised a
number of questions and concerns regarding
the study.39 The statement applauded the
RAND researchers’ “cautious and candid
presentation,” but warned that its “important
and nuanced conclusions” regarding six
federal district court programs should be read
with care. Among other things, the program
studies were not representative of the 51
mediation and 14 early neutral evaluation
programs then operating—programs that are
different in design and operation.40 The
statement also observed that some of the
programs studied “had significant design
flaws, later corrected, at the time they were
studied.” One media-tion program “required no
training for its lawyer-mediators, excluded
settlement-empowered clients and insurers
from the mediations, and held short and often
perfunctory mediation sessions,” violating
“most of what is known about building
successful court ADR programs.”41 Moreover,
researchers were not capable of isolat-ing ADR
effects among many case-management
innovations and changes.

2. Multi-Option Pilot Program of the

Northern District of California

Near the time of the RAND Report, a Federal

Judicial Center (FJC) report to the U.S. Judicial
Conference Committee on Court Administration
and Case Management documented significant
savings in dispute resolution time and cost in
federal district court programs.42 Each of the
selected programs was at a “demonstration”
district presided over by judges who had
shown commitment to pioneering ADR—and
reflect the programs’ different contexts.
Notable among these was the Multi-Option
Pilot Program of the Northern District of
California, a much-studied program admin-
istered by Magistrate Judge Wayne Brazil. The
court’s court-annexed arbitration program, and
a carefully crafted early neutral evaluation
(ENE) program, both pre-dated the CJRA.43 The
court’s demonstration project aimed at
providing full-time professional staff support
for the court’s programs, assessing current
programs, and developing a mediation
program if appropriate.44 The declared
purposes for the Multi-Option approach
included providing parties with options,
including some new choices (such as
mediation), saving time and cost by resolving
cases early, and height-ening awareness of
ADR and the appropriateness of various
options for different kinds of cases.45

The FJC findings regarding the Northern
District’s program indicate that with careful
design and adequate support, a court-
connected ADR program may produce multiple
benefits for the court system and individual
participants. The FJC study found:

• Most judges involved with the program
believed it was achieving its intended goals,
and were generally favorable toward the
program.46

• Sixty-one percent of the lawyers participating
in the ADR programs who responded to the
FJC survey reported that their entire case
settled, and another 4 percent reported partial
settlement.47

• Sixty-one percent of responding lawyers
perceived that participation in the ADR
program had decreased case disposition
time.48

• Sixty-two percent believed the process had
reduced the cost of resolving the case.49

More than half of responding lawyers believed
the process was helpful in moving the parties
toward settlement, clarifying or narrowing
monetary differences, encour-aging the parties
to be more realistic . . . ; giving one or more
parties an opportu-nity to “tell their story,”
providing a neutral evaluation of the case;
clarifying or narrowing liability issues . . . ;
allowing clients to become more involved in
the res-olution of their case; and improving
communication . . . .50

• Eighty-one percent of respondents were
satisfied with the ADR outcome, and 98
percent viewed the neutral as “fair.”51

• Ninety-four percent of responding lawyers
were willing to volunteer appro-priate future
cases for submission to the ADR process they
were evaluating.52

3. Early Assessment in the Western

District of Missouri

An effort to examine the specific impact of a
very different kind of federal court program
involved the Early Assessment Program of the
Western District of Missouri by Donna Stienstra
of the Federal Judicial Center.53 The program
was designed to resolve disputes earlier in

18For a court program director’s view of potential advantages and concerns, see Stipanowich, supra note 3, at 870–75.
1928 U.S.C. §§ 471–482 (1990).
2028 U.S.C. §§ 651–658 (1998), discussed in Donna Stienstra, The Alternative Dispute Resolution Act of 1998: Seeds of Change in the Federal District Courts, available at <http://www.ncsconline.org/WC/
Publications/KIS_ADRMed_Trends99–00_98ActPub.pdf>.
21Details of many of the programs are set forth in Federal Sourcebook, supra note 16. See also <www.uscourts.gov>.
22One former judge observes that, “[a]necdotally, somewhere between 50–60% of the cases referred [to ADR] appear to settle through the ADR process.” Richard A. Levie, Recent Trends in Alternative Dispute
Resolu-tion, delivered at What’s New in U.S. Litigation, Manchester, UK (Oct. 25, 2002), available at <http://www.adrassoc.com/Publications%5CLevie%20Fall-02.pdf>.
23State Justice Institute & American Judicature Society, Proceedings of Conference on the Future and the Courts (May 1990).
24Available at <http://www.flcourts.org/osca/divisions/adr/adrintro.html>.
25Id., 26Id., 27Available at <http://www.caadrs.org/studies/adr_summary.htm>.
28This subject is discussed on the website of the Center for Analysis of Alternative Dispute Resolution Systems, a Chicago-area nonprofit that collects information on court-related ADR. See
<http://www.caadrs.org/statis-tics/backgrnd.htm>.
29See Della Noce et al., supra note 13.
30See generally, 2003 Florida Mediation and Arbitration Programs: A Compendium (Fla. Disp. Resol. Ctr. 16th ed.) (summarizing caseloads for many court mediation programs in Florida, as well as breakdowns of
types of cases submitted).
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order to lower the costs of litigation.54 Under
the program, the parties were required to meet
with a Program Administrator within 30 days of
the completion of responsive pleadings in
order to discuss the case, consider ADR
choices, devise a plan for information
exchange or key discovery, or, if the parties
wished, engage in mediation.55 In light of the
fact that some judges had initial reser-vations
about the program, it was agreed to conduct
an experiment by randomly assigning civil
cases into one of three comparison groups: (1)
cases required to par-ticipate in Early
Assessment, (2) cases in which parties would
be invited to voluntar-ily participate, and (3) a
“control” group of cases that would follow the
usual litigation path without early
assessment.56

The resulting data provide a very
comprehensive assessment of the relative
costs and benefits of the program. At a cost of
approximately $700 per case, the program:

• Reduced the average case disposition time
by more than two months, and resulted in 57

percent of matters being resolved within 31
days of the Early Assessment, as shown in
Table 1.57

• Reduced litigation costs in cases reported by
more than two-thirds of par-ticipating
attorneys (median reduction $15,000), as
shown in Table 2.58

• Produced evidence that in most cases, the
program provides other benefits, including
encouraging the parties to be more realistic
about their positions, giving the parties more
involvement in the resolution of their case,
provid-ing an opportunity to meet and talk with
opposing counsel, and better understand and
evaluate the other side’s position, prompting
early defini-tion of issues, encouraging parties
to consider alternatives to litigation, and other
benefits, as shown in Table 3.59

• Indicated that the Early Assessment Program
was effective in the majority of cases despite
being conducted prior to discovery.60

Ninety-six percent of all participating attorneys
expressed support for the continua-tion of the

Early Assessment Program, and offered strong
positive comments about the program.61 The
study also provided qualitative guidance on a
range of important practical issues, including
the particular value of using an experienced
professional staff mediator and the limitations
of the approach taken by the district court.62

4. Other Studies

The foregoing studies provide statistical
evidence of court-connected ADR programs
fulfilling established goals and providing
measurable benefits to courts and dis-putants;
however, there are other studies that provide
less clear results. For example, an examination
of the Settlement Program for the Northern
District of Oklahoma, a program requiring the
pro bono assistance of local attorneys as
“adjunct settlement judges” providing early
evaluation of disputes, was viewed as a
success by surveyed judges; but the study’s
author pointed out that the 50 percent rate of
resolution com-pared unfavorably to the
results achieved in private ADR, and raised
questions about the pro bono character of the

Table 2: Attorney Estimates of the Early Assessment Program’s Impact on Their Client’s Total Litigation Costs, Western District of Missouri, Kansas
City Division

Effect on Costs Percent of Attorneys | Selecting Response ( N = 847) Median Per Party Mean Per Party

Decreased client’s costs 69.0 $15,000 $32,007

N = 383

Increased client’s costs 10.0 $1,500 $3,552

N = 67 N = 67

No effect 21.0 N/A N/A

NOTE: Median savings are reported per party, not per questionnaire respondent. That is, when more than one attorney responded for a single party, the

attorneys’ estimates were averaged. SOURCE: Donna Stienstra, “Demonstrating the Possibilities of Providing Mediation Early and by Court Staff: The

Western District of Missouri’s Early Assessment Program,” in Court-Annexed Mediation: Critical Perspectives on Selected State and Federal Programs

(Edward J. Bergman & John G. Bickerman eds.), ABA Section of Dispute Resolution (1998), Table 5, at 262.

Table 1: Proximity of Case Resolution to the Early Assessment Session in Cases Terminated After at Least One Early Assessment Program Session,
January 1, 1992 to August 31, 1998, Western District of Missouri, Kansas City Division

Timing of Case Termination Percent of Cases ( N = 605)

After Early Assessment Program session 38.0

1–31 days after session 19.0

32–91 days after session 17.0

92+ days after session 26.0

SOURCE: Donna Stienstra, “Demonstrating the Possibilities of Providing Mediation Early and by Court Staff: The Western District of Missouri’s Early

Assessment Program,” in Court-Annexed Mediation: Critical Perspectives on Selected State and Federal Programs (Edward J. Bergman & John G.

Bickerman eds.), ABA Section of Dispute Resolution (1998), Table 4, at 261.
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Table 3: Attorney Ratings of the Early Assessment Program’s Helpfulness in Pro-viding Several Kinds of Assistance, Western District of Missouri,
Kansas City Division

Assistance Early Assessment Program 

(EAP) is Intended to Provide Was Helpful Was Detrimental Head No Effect

Encouraging the parties to be more realistic 

about their respective positions in this case (N = 1,301) 77.0 4.0 20.0

Allowing the parties to become more involved in the resolutionof 

this case than they otherwise would have been (N = 1,301) 72.0 1.0 26.0

Enabling you to meet and talk with the opposing attorney (N = 1,304) 71.0 1.0 28.0

Allowing you to better understand and evaluate the other side’s

position (N = 1,296) 68.0 1.0 31.0

Prompting early definition of the issues (N = 1,303) 67.0 1.0 33.0

Encouraging the parties to consider methods other than litigation to

resolve their dispute (N = 1,297) 66.0 1.0 33.0

Allowing you to identify the strengths and weaknesses of your 

client’s case (N = 1,303) 65.0 1.0 34.0

Providing an opportunity to evaluate the other side’s attorney

(N = 1,297) 63.0 1.0 36.0

Improving communications between the attorneys in this case

(N = 1,299) 60.0 3.0 38.0

Improving communications between the parties in this case

(N = 1,296) 55.0 5.0 40.0

Improving relations between the parties in this case (N = 1,297) 42.0 8.0 50.0

Encouraging earlier discovery (N = 1,284) 38.0 2.0 60.0

SOURCE: Donna Stienstra, “Demonstrating the Possibilities of Providing Mediation Early and by Court Staff: The Western District of Missouri’s Early

Assessment Program,” in Court-Annexed Mediation: Critical Perspectives on Selected State and Federal Programs (Edward J. Bergman & John G.

Bickerman eds.), ABA Section of Dispute Resolution (1998), Table 6, at 265.

program and the limited training received by
partici-pating adjuncts.63

C. Studies on the Impact of State
Court ADR Programs on Litigation
and Participants’ Experience

1. Self-Collection of Data at the San

Mateo Superior Court

Although, as noted above, federal and state
court programs are usually hampered by the
cost and administrative difficulties of obtaining
information on the performance of court-
connected ADR programs, a few court systems
have made notable efforts to obtain more

specific information about the relationship
between ADR and the liti-gation process. An
example is the Superior Court of San Mateo
County, California, which established a Multi-
Option ADR Project (M.A.P.) in 1996.64 This
program was developed as a partnership of the
court, bar, and community to give civil litigants

Table 4: Types of Cases in the San Mateo Superior Court ADR Program (1998–2002)

Dispute Type % of Cases in % of Cases in % of Cases in % of Cases in

1998–1999 1999–2000 2000–2001 2001–2002

Personal injury 30 20 31 41

Business 11 19 31 30

Real estate 18 18 17 13

Other 2 2 — 4

Construction 13 9 2 2

Employment 10 7 9 6

Malpractice 4 6 4 4

NOTE: “Other” includes, among other things, probate, insurance, neighborhood, and landlord-tenant cases.

SOURCE: Jeniffer Bundagg & Rosario Flagg, Multi-Option ADR Project Evaluation Report, July 2001–July 2002, Superior Court of California, County of San

Mateo 14 (March 2003).
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“an early opportunity to resolve their dispute
before making a substantial financial and
emotional commitment to the litigation
process.”65 Each year, administrators of M.A.P.
conduct an extensive survey of participants in
the program. In 2002, ques-tionnaires were
mailed to about 694 ADR participants to
determine the status of and perspectives
regarding civil cases referred to the program
between July 2001 and July 2002, generating

515 responses (a 74 percent response rate).66

As reflected in Table 4, the types of cases
submitted to the civil ADR program were
representative of the court’s civil docket.67

Asked about the effect of ADR (which nearly
always meant mediation)68 on the amount of
court time devoted to the case, the
overwhelming majority of those responding (95
percent) indicated that ADR reduced court

time.69 Table 5 compares responses for recent
years. Responses also tended to reflect
savings of court time, as shown in Table 6.
Although the unfortunate overlap in the
categories makes the results less precise than
they might have been, it is clear that nearly
two-thirds of the 364 participating attorneys
who filled out survey forms expected that their
particular matter would have continued
through the litigation process—in most cases

Table 6: San Mateo Superior Court ADR: Participating Attorneys’ Estimates of Court Days Saved

Estimated # Saved Days 1–3 Days 3–5 Days 5–10 Days 10–20 Days 20+ Days

# of reponses 55 57 96 24 5

SOURCE: Jeniffer Bundagg & Rosario Flagg, Multi-Option ADR Project Evaluation Report, July 2001–July 2002, Superior Court of California, County of San

Mateo 14, at 18 (March 2003).

Table 7: San Mateo Superior Court ADR: Participating Attorneys’ Perceptions of Litigation Events Avoided

Type of Event Case-Management Summary Pretrial Judicial Settlement Type of Event

Conference Judgment Conference Conference Trial Other

# of responses 40 57 128 174 196 8

SOURCE: Jeniffer Bundagg & Rosario Flagg, Multi-Option ADR Project Evaluation Report, July 2001–July 2002, Superior Court of California, County of San

Mateo 14, at 21 (March 2003).

31For details of the program, see Federal Sourcebook, supra note 16, at 189–95.
32Telephone interview with Gerald P. Lepp, ADR Administrator, Federal District Court for the Eastern District of New York (Oct. 2003).
33Statistics regarding court mediation referrals and settlements may be found at <www.nyed.uscourts.gov/adr>.
34One presumes that “partially settled” cases were included in the “not settled” category.
35Even in Florida, the Dispute Resolution Center reports that although all state circuit courts make referrals to mediation, the state is able to collect statistics only from those offices that have identified a director or
coordinator for mediation services. See supra note 24.
36J. Kakalik et al., Just, Speedy and Inexpensive? An Evaluation of Judicial Case Management Under the Civil Justice Reform Act (Vol. I); Implementation of the Civil Justice Reform Act in Pilot and Comparison Dis-
tricts (Vol. II); An Evaluation of Judicial Case Management Under the Civil Justice Reform Act (Vol. III); and An Evaluation of Mediation and Early Neutral Evaluation Under the Civil Justice Reform Act (Vol. IV) (RAND
ICJ, 1996).
37See, e.g., 3 Disp. Resol. Mag. 2–19 (1997) (10 articles responding to and critiquing elements of the RAND Report, suggesting consequences); Francis O. Spalding, The RAND Report, the Federal Judicial Center
Study and Alternative Dispute Resolution in United States District Courts, Presentation for ADR in U.S. Courts: 1997, 27th Annual Workshop on Commercial & Consumer Law, University of British Columbia,
Vancouver, B.C. (Oct. 17–18, 1997) (unpublished manuscript on file with author).
38See Kakalik, Evaluation of Mediation and Early Neutral Evaluation, supra note 36, at 53.
39Statement of Concerns Regarding RAND ADR Study of March 14, 1997 [hereafter Statement].
40The RAND researchers themselves observed that mediation and early neutral evaluation programs involved many different process option:

Referral of cases may be mandatory or voluntary, or judicial discretion may be used to decide which cases are referred. Parties may be able to opt out after referral, or not. The cases eligible for referral to ADR
vary, based on the type of case, the amount at stake, or other factors. The ADR provider may be a judicial officer, or a neutral lawyer, or someone trained in ADR techniques who is not a lawyer. The ADR provider
may be paid or work pro bono. ADR training may or may not be required. The ADR session may be early or later in the life of a case. The session may be only an hour long or may consume several hours over
more than one day.

Table 5: Effect of ADR on Court Time Devoted to Case—San Mateo County Superior Court

ADR Effect on % of Cases in % of Cases in % of Cases in % of Cases in

Court Time 1998–1999 1999–2000 2000–2001 2001–2002

Reduced 68 76 94 95

No effect 28 13 — —

Increased 2 7 6 5

SOURCE: Jeniffer Bundagg & Rosario Flagg, Multi-Option ADR Project Evaluation Report, July 2001–July 2002, Superior Court of California, County of San

Mateo 14, at 17 (March 2003).
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to trial. Even assuming participating attorneys
might have overestimated the likeli-hood that
their case would result in trial, the foregoing
data are a strong indication of the potential
impact of a court-connected mediation
program on the incidence of trial.70

Since, for the first time, the 2002 survey also
asked participating attorneys to describe
“litigation activity avoided” through the use of
ADR, we have a more direct measure of
attorney perspectives regarding the impact of
ADR on the litigation process. Table 7
summarizes their responses. Much of the
information collected, however, addresses
more general perceptions of satisfaction with
the process and per-ceived cost or time
savings in resolving disputes.

2. The CAADRS Summaries

An effort to collect and summarize empirical
research on court-related mediation programs
was sponsored by the Chicago-based Center
for Analysis of Alternative Dispute Resolution
Systems (CAADRS). The CAADRS website is
currently the closest equivalent to a
motherlode of empirical data on court-
connected mediation and other ADR programs,
primarily in state courts.71 A CAADRS
annotated bibliography provides summaries in
a common format of 62 studies of mediation in
more than 100 different court programs, as
well as an overview of the studies.72 Several of
the studies focus on the impact of mediation
on trial rate—with mixed findings: in most of
these studies, mediation was found to have no
effect on the incidence of trial.73

The greatest value of this diverse group of
studies is, however, in providing a more
nuanced if incomplete picture of mediation in
operation, divorced from the hyperbole that so

often surrounds discussion of ADR and its
perceived benefits. Although the studies reflect
a wide range of research methods, with many
but not all employing comparisons between
groups of mediated cases and a control group
of nonmediated matters, they collectively
demonstrate the many ways mediation may
alter the dispute resolution experience, apart
from mediation’s impact on litigation events.
These include effects on settlement rate,
overall satisfaction with the process or its
results, perceptions of fairness, perceived
costs, speed of resolution, continu-ing
relations between family members or other
participants, compliance, and col-lection of
restitution in victim-offender scenarios.
Although the collective results are anything but

uniform, it is fair to represent the overall
picture as very positive: the data show that
mediation very often resulted in greater
satisfaction among partici-pants with the
process or result, cost or time savings,
improved relations or compli-ance, and other
benefits. On the other hand, that when it
comes to mediation programs, much depends
on the nature of the program and of the
participants: some studies, for example,
indicate that subjective perceptions of
satisfaction with a process or result may vary
with gender74 or cultural or racial
background.75

3. The California Early Mediation

Pilot Programs and Report (2004)

A 2004 report published by the Judicial
Council of California appears to have broken
new ground in this regard, providing what may
be the most enlightening examina-tion of
court-connected mediation ever conducted.76

A statute mandated Early Medi-ation Pilot
Programs in four superior courts77 and
required the Judicial Council to study these
programs;78 voluntary programs were also
studied by the council. The aim of the study
was to assess the impact of the mediation
programs in four distinct areas: settlement/trial
rate, disposition time, litigant/attorney
satisfaction, cost for litigants and the court’s
workload.79 To measure the overall
effectiveness of the pro-grams, the research
study used data provided by the courts’
computerized case-man-agement system
(CMS) and surveys of the parties, attorneys,
and judges.80 During the pilot period, nearly
8,000 cases were mediated in the programs.81

One significant element of the study was the
use of comparison groups. In pilot programs

Table 8: Evaluation of the Early Mediation Pilot Projects, Judicial Council of California: Comparison of Mediation Referral, Mediation, and Settlement
Rates in the Pilot Programs in Numbers—Cases Valued under $25,000 Filed in 2000 and 2001

# Eligible # Cases Referred # Cases # Cases Settled # Cases Settled at & Direct

Cases to Mediation Mediated at Mediation Result of Mediation

San Diego 5,612 2,112 1,357 845 990

Fresno 1,460 414 213 124 130

Sonoma 655 45

Total 7,727 2,571 1,570 969 1,120

SOURCE: Evaluation of the Early Mediation Pilot Projects, Judicial Council of California, Administrative Office of the Courts, Office of General Counsel

36 (2004).

Although the studies reflect a
wide range of research
methods, with many but not
all employing comparisons
between groups of mediated
cases and a control group of
nonmediated matters, they
collectively demonstrate the
many ways mediation may
alter the dispute resolution
experience, apart from
mediation’s impact on
litigation events. 
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involving mediation by court mandate, the
comparison was between a “program group”
of matters directed to mediation and a “control
group” of other cases; in pilot programs
involving voluntary mediation, the comparison
involved cases conducted immediately prior to
the pilot program or cases where mediation
was not elected.82 The authors of the study
also employed regression analysis to
determine whether the impact of the voluntary
mediation programs varied depend-ing on the
characteristics of a dispute or the parties
involved,83 including the nature of the dispute,
amount of damages sought, number of parties
involved, complexity of the case, initial hostility
between the parties, and the relationship
between the parties.84 Finally, the study
included a number of interviews with judges
and focus groups, surveys of mediators’
perceptions of factors affecting resolution, and
attor-neys’ views on the long-term impacts of
mediation.85

The California study produced a host of
findings, including positive impacts on
settlements and trial rate, disposition time,
satisfaction, and costs.86 Some salient points:

• In the San Diego and Los Angeles programs,
the incidence of trial was 24–30 percent lower
among cases in the mediation program group
than those in the control group.87

• All five pilot programs appeared to have
resulted in reduced “disposition time” for
cases, as shown in Tables 10 and 11,88 and
enhanced attorney per-ceptions of the services
provided by the court and/or the litigation
process, as shown in Table 12.89

• Additionally, four of the five pilot programs
appear to have resulted in a reduced number
of motions or other pretrial court events.90

• The data evidence significant reductions in
litigant costs and attorney time resulting from
the pilot programs: attorney estimates indicate

that during 2000 and 2001, the programs may
have saved in excess of $49 million in lit-igant
costs and more than a quarter of a million
attorney hours.91

Within the 370+ pages of the report are
important indicators of how program char-
acteristics, the actions of courts, and local
legal culture can cause wide variations in
results. For example, whether a court-
connected mediation program is officially
“vol-untary” or “mandatory,” will result in
experiences, perceptions, and results varying
considerably depending on the degree of
judicial pressure to mediate on the one hand,
and the discretion judges show in determining
which matters may be appro-priately mediated
on the other.92 California’s landmark study
strongly supports the notion that court-
connected mediation programs are capable of
producing impor-tant benefits for courts,
litigants, and lawyers; it also reinforces the
notion that much depends on the specific

Table 9: Evaluation of the Early Mediation Pilot Projects, Judicial Council of California: Comparison of Mediation Referral, Mediation, and Settlement
Rates in the Pilot Programs in Percentages—Cases Valued under $25,000 Filed in 2000 and 2001

% Eligible Cases % Referred Cases % Cases Settled % Cases Settled at &

Referred to Mediation Mediated at Mediation Direct Result of Mediation

San Diego 38 64 62 76

Fresno 28 52 58 61

Sonoma 7

SOURCE: Evaluation of the Early Mediation Pilot Projects, Judicial Council of California, Administrative Office of the Courts, Office of General Counsel

36 (2004).

Supra note 36, at xxviii., 41Statement, supra note 39.
42Donna Stienstra et al., Report to the Judicial Conference Committee on Court Administration and Case Management: A Study of Five Demonstration Programs Established Under the Civil Justice Reform Act of
1990 (Federal Judicial Ctr., 1997) [hereinafter FJC Study]. Also discussed in Spalding, supra note 37.
43Id. at 176., 44Id., 45Id. at 177–81., 46Id. at 195–96., 47Id. at 197–98., 48Id. at 199–200., 49Id. at 200–03., 50Id. at 204–05., 51Id. at 206–07.
52Id. at 207. Even more specific and generally positive data regarding the early neutral evaluation (ENE) program at the court is provided in Joshua D. Rosenberg & H.J. Folberg, Alternative Dispute Resolution: An
Empirical Assessment, 46 Stanford L. Rev. 1487 (1994).
53Donna Stienstra, Demonstrating the Possibilities of Providing Mediation Early and by Court Staff: The Western District of Missouri’s Early Assessment Program, in Court-Annexed Mediation: Critical Perspectives
on Selected State and Federal Programs (Edward J. Bergman & John G. Bickerman eds., 1998 A.B.A. Sec. Disp. Resol. 251).
54Id. at 252., 55Id. at 252–53., 56Id. at 254., 57Id. at 261., 58Id. at 262., 59Id. at 265., 60Id. at 268., 61Id. at 269., 62Id. at 271–75.
63Frederic R. Dichter, A Study of the Northern District of Oklahoma Settlement Program, in Court-Annexed Mediation: Critical Perspectives on Selected State and Federal Programs (Edward J. Bergman & John G.
Bickerman eds., 1998 A.B.A. Sec. Disp. Resol. 337, 345–46). See also Barbara S. Meierhoefer, Court-Annexed Arbitration in Ten District Courts (Federal Judicial Center, 1999) (describing varying results among
10 court-annexed arbitration programs).
64See generally, Jeniffer Bundagg & Rosario Flagg, Multi-Option ADR Project Evaluation Report, July 2001–July 2002, Superior Court of California, County of San Mateo (March 2003). Although M.A.P. was con-
ceived as a full-blown “multi-door courthouse” program, mediation is the overwhelming choice of program participants. See id. at 12. Compare Stipanowich, supra note 17, at 311–28 (discussing relative rarity of
full-blown multidoor programs).
65Id. at 5. Parties are encouraged to meet with M.A.P staffers who describe ADR options and provide a list of M.A.P. neutrals, along with detailed resumes. Parties may select a listed M.A.P. panelist or a mutually
accept-able unaffiliated neutral.
66The 553 respondents included 175 plaintiffs’ attorneys, 189 defendants’ attorneys, 101 plaintiffs, 81 defen-dants, and 7 “other clients” who had participated in the ADR program during the survey period. The
authors of the survey cautioned that despite the high response rate, the results should be treated as “illustrative rather than comprehensive.” Id.

Although the total number of cases filed in the ADR program during the relevant period was not avail-able, the ADR Director reports that: The average case management calendar has about 20 (new) cases a day
on it, these are held 4 days a week and we average 2–8 ADR referrals a morning, so of 80 cases a week I would say we receive approx-imately 13 ADR referrals a week. When you exclude holidays the court
hears calendars about 48 weeks a year so 80 ¥ 48 weeks gives you 3840 civil case management conferences and 13 ¥ 48 gives you 624 civil ADR referrals annually.

Telephone interview with Sheila Rose Purcell, ADR Director, Multi-Option ADR Project (Dec. 1, 2003).
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Table 10: Evaluation of the Early Mediation Pilot Projects, Judicial Council of Cal-ifornia: Average and Median Disposition Times and Cumulative
Disposition Rates for Cases Valued Over $25,000

Program Nonprogram Difference Program Nonprogram Difference Cumulative Disposition

Cases Cases (in Days) Cases Cases (in Days) Time

San 323 335 -12 310 329 -19 Rate for program Diego
cases was higher for
entire 24-month follow-up
period, but most clearly
from 5 to 13 months after
filing (when rates for both
program and control
groups leveled off).
Program rate ranged
from 1.4 (at 3 months) to
7 percent higher (at 10
months).

Rate for program cases
was higher for entire 24-
month follow-up period.
Rate stayed about 2 to 3
percent higher than for
control cases. Rate
ranged from 1.7 (at 2
months) to 9.2 percent
higher (at 13 months)
than for control
departments.

267

(control

group) 280

(control

dept’s)

261Los

Angeles

-6

-19

241 248

(control

group)

264(control

depts.)

-7

-15

267

(control

group) 280

(control

dept’s)

261Los

Angeles

-6

-19

241 248

(control

group)

264(control

depts.)

-7

-15

Rate for program cases
was higher from 10
months after filing to
end of the 34-month
follow-up period; the
largest difference was
17 percent at 14 months
after filing.

439400Fresno -39 348 398 -50

Rate for program cases
was higher for entire 34-
month follow-up period,
but most clearly from 6
to 12 months after filing;
the largest difference as
3.1percent at 11 months
after filing

359358Contra

Costa

-1 328 336 -8

Rate for program cases
was higher for entire 34-
month period, but most
clearly from 7 months
after filing; the largest
difference was 7 percent
at 14 months after filing.

496482Sonoma -14 436 456 -20

Average Disposition Time Median Disposition Time

NOTE: In mandatory pilot programs (San Diego, Los Angeles, Fresno), “program cases” were program-group cases and “nonprogram cases” were

control-group cases. In voluntary programs (Contra Costa, Sonoma), “program cases” were postprogram cases filed in 2000 and “nonprogram cases”

were preprogram cases filed in 1999.

SOURCE: Evaluation of the Early Mediation Pilot Projects, Judicial Council of California, Administrative Office of the Courts, Office of General Counsel 36,

46 (2004).
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characteristics of a program and the context
within which it is established. The California
data come not a moment too soon; at least
one of the court administrative centers
connected to the pilot programs has already
shut down for lack of funds.93

D. The U.S. Justice Department and

ADR

Of course, research on the impact of court-
connected mediation, early neutral eval-uation,
or arbitration programs presents a partial
picture at best. Another way of examining the
growth of ADR against the backdrop of
litigation is from the per-spective of the user.
There is, of course, no more regular participant
in court pro-ceedings than the U.S.
government, which through various agencies is
involved as a party in nearly one-third of all

civil cases in federal district court.94 In part
because “the government simply does not
have the resources to take all of these cases to
trial,”95 less than 2 percent of federal cases
where the government is a party actually reach
trial on the merits.96 In recent years, the
Justice Department has broadly embraced the
use of ADR. In 1995, the Department
employed mediation or some other ADR
procedure in roughly 500 cases; by 2002, this
number had grown to almost 3,000 cases.97 In
a report issued in 2000, Jeffrey Senger found
that Justice Depart-ment lawyers estimated
average savings of approximately 89 hours of
staff and attor-ney time through the use of
ADR in a matter.98 The lawyers also reported
ADR-related savings of $10,700 in litigation-
related expenses in each case.99

E. Private ADR and the Courts

1. Generally

The expansion of court-connected and
community dispute resolution programs, the
growing appreciation of the benefits of
mediation and other conflict-management
approaches by business, and the changing
attitudes of courts toward binding arbitration
was accompanied by the burgeoning of an
industry dedicated to the pro-vision of
mediation, arbitration, early neutral evaluation,
and other dispute resolu-tion services—
usually for a fee.100 Although there are
thousands of individuals and entities engaged
in such activities on a full- or part-time basis,
our understanding of the relationship between
the private ADR “industry” and reduced trial
rate is limited.101

67The program was dominated by “personal injury” matters including premises liability, automobile accident, medical malpractice, wrongful death, and product liability cases, and by “business” matters including
breach of contract, collections, bankruptcy, copyright, trade secret, partnership, and fraud/misrepresentation cases. Supra note 64, at 13.
68Mediation use ranged from 88 percent of all ADR applications in 1998–1999 to 97 percent in 2001–2002. Id. at 12.
69In response to a separate question, the great majority of responding participating attorneys indicated that ADR was an important or very important factor in the settlement of their case. Id. at 20.
70It should be noted, however, that because multiple attorneys filled out surveys with respect to most cases, the number of trials avoided would in any case be significantly smaller than the total number of
responding attorneys.
71See Jennifer E. Shack, Bibliographic Summary of Cost, Pace, and Satisfaction Studies of Court-Related Mediation Programs (Center for Analysis of Alternative Dispute Resolution Systems, 2003), available at
<http://www.caadrs.org/studies/MedStudyBiblio.htm>.
72Jennifer Shack, Mediation Can Bring Gains, But Under What Conditions? 9 Disp. Resol. Mag. 11 (2003) (providing general description of surveys summarized more specifically on the CAADRS website).
73See, e.g., Stevens H. Clarke, Elizabeth D. Ellen & Kelly McCormick, Court-Ordered Civil Case Mediation in North Carolina: An Evaluation of Its Effects (Institute of Government, University of North Carolina at
Chapel Hill, 1995) (study of civil case pilot programs in several North Carolina counties found that trial rate did not appear to be affected, although case-processing time was lower than that of control group);
Stevens H. Clarke, Ernest Valente, Jr. & Robyn R. Mace, Mediation of Interpersonal Disputes: An Evaluation of North Carolina’s Programs (Institute of Government, University of North Carolina at Chapel Hill, 1992)
(evaluation of medi-ation of misdemeanor cases in three counties finds trial rate was unaffected in two counties and decreased in a third); Laura F. Donnelly & Rebecca G. Ebron, The Child Custody and Visitation
Mediation Program in North Carolina (North Carolina Administrative Office of the Courts, 2000) (comparison of two sample mediation programs and two nonprograms found no difference in trial rate); Michael Fix
& Philip J. Harter, Hard Cases, Vulnerable People: An Analysis of Mediation Programs at the Multi-Door Courthouse of the Superior Court of the District of Columbia (1992) (comparative study of mediated and
nonmediated civil and domestic relations cases found that 80 percent of domestic relations cases settled out of court, compared to only 53 percent of nonmediated cases); Georgia Office of Dispute Resolution,
Participant Satisfaction Survey of Court-Connected ADR Programs (2000), available at <www.ganet.org/gadr/pdfs/finalsji.pdf> (survey of participants in 15 civil mediation programs in Georgia showed that they
did not feel they spent less time litigating if case went to mediation); Susan Keilitz, A Multi-State Assessment of Divorce Mediation and Traditional Court Processing (National Center for State Courts, 1992)
(comparative study found that mediation did not reduce the number of hearings held); Roselle L. Wissler, Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research, 17 Ohio St. J.
on Disp. Resol. 641 (2002) (no difference found between mediated and nonmediated cases in the number of motions filed or decided). See also James B. Eaglin, The Pre-Argument Conference in the Sixth Circuit
Court of Appeals (Federal Judicial Center, 1990) (study of appellate court mediation concluded that 57 percent of mediated cases reached argu-ment or submission, as opposed to 69 percent of nonmediated
cases).
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Table 11: Evaluation of the Early Mediation Pilot Projects, Judicial Council of California: Average and Median Disposition Times and Cumulative
Disposition Rates for Cases Valued Under $25,000

Program Nonprogram Difference Program Nonprogram Difference Cumulative Disposition

Cases Cases (in Days) Cases Cases (in Days) Time

Rate for program cases
was higher from 9
months after filing to the
end of the 34-month
follow-up period; the
largest difference was
12.3 percent at 13
months after filing.

347321Fresno -26 294 300 -6

Rate for program cases
was higher from 3 to 12
months after filing (when
the disposition rates for
both the program and
control groups began to
level off); the largest
difference was 8.6
percent at 9 months after
filing.

279269San

Diego

-10 247 272 -25

Rate for program cases
was higher for almost
the entire 34-month
follow-up period, but
most clearly from 5
months after filing; the
largest difference was
9.1 percent at 14
months after filing.

411374Sonoma -37 330 346 -16

Average Disposition Time Median Disposition Time

SOURCE: Evaluation of the Early Mediation Pilot Projects, Judicial Council of California, Administrative Office of the Courts, Office of General Counsel 36,

47 (2004).

74See Keilitz, supra note 73 (women gave more favorable ratings to mediation than adjudication in compar-ative study involving mediated and nonmediated divorce cases; men’s responses to mediation did not
differ greatly from their responses to adjudication).
75See Michelle Hermann et al., The Metrocourt Project Final Report (University of New Mexico Center for the Study and Resolution of Disputes, 1993) (minority claimants in Albuquerque small-claims mediation
program received less in mediation than nonminorities, but had highest rates of satisfaction).
76Evaluation of the Early Mediation Pilot Projects, Judicial Council of California, Administrative Office of the Courts, Office of General Counsel (2004).
77Id. at 2. mandatory (San Diego and Fresno Counties) and two voluntary (Contra Costa and Sonoma Coun-ties) pilot programs were established and studied.
78Id. at xix. In 2001, the Code of Civil Procedure was amended so as to include the Los Angeles Court. See id.
79Id., 80Id. at 11–12., 81Id. at 29., 82Id. at 7., 83Id. at 27., 84Id. at 14., 85Id. at 15., 86Id. at 29–31., 87Id. at xx, 29., 88Id. at xx, 30., 89Id. at xx–xxi, 30., 90Id. at xxi–xxii, 31., 91Id. at xxi, 30–31., 92Id. at 38.
93See Russ Bleemer, California Changes Its Court Rules on ADR Administration, 22 Alt. to High Cost Litig. 20 (Feb. 2004).
94See Senger, supra note 4, at 3., 95Id., 96Id., citing U.S. Attorney Annual Statistical Report (U.S. Department of Justice, 2002).,97Senger, supra note 4, at 2.
98Id. at 4, citing Jeffrey M. Senger, Evaluation of ADR in United States Attorney Cases, 48 U.S. Att’ys’ Bull. 25, 26 (Nov. 2000)., 99Id.
100Such services may be provided by national firms such as the nonprofit American Arbitration Association (AAA) or the for-profit Judicial Arbitration and Mediation Services (JAMS), regional or local entities, or by
individuals unaffiliated with a firm. They may be rendered pursuant to (1) a provision in a commercial, construction, employment, consumer, insurance, or other contract; (2) an ad hoc postdispute agreement; or
(3) judicial reference or “encouragement” to use private neutral services. See Elizabeth S. Rolph, Erik Moller & Laura Petersen, Escaping the Courthouse: Private Alternative Dispute Resolution in Los Angeles 2–3
(1994); Stipanowich, supra note 2, at 870–79 (discussing third-party “interveners”). The CPR Institute for Dispute Resolution, a nonprofit New York City-based organization, provides lists of arbitrators and medi-
ators, but does not normally provide administrative services beyond assistance with neutral selection where requested.
101“Because this is a private market, there are no public records to document changes in use, and the decen-tralized and often sketchy information that exists in the private sector is generally very tightly held.”
See Rolph et al., supra note 100, at 15. My own efforts to obtain meaningful information from some ADR provider firms strongly reinforce the last conclusion.
102See generally, Rolph et al., supra note 100., 103Id. at 5.
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2. RAND Study of Private ADR in the

Los Angeles Area (1992–1993)

Research has revealed a single attempt to
formally assess the private dispute resolu-tion
industry and its impact on court cases: this
study was conducted on behalf of the RAND
Institute for Civil Justice in the early 1990s and
focused on a single major metropolitan area—
Los Angeles.102 The area was selected
because of its large and diverse court
caseload, which had been extensively studied,
and because it was believed that the Los
Angeles area had “an active and rapidly
growing private ADR marketplace . . . on the
‘cutting edge’.”103 The study focused on “civil
money dis-putes” (including a broad range of
contract and tort matters while excluding
family law and probate cases). It was based on
data from (1) interviews with firms provid-ing
ADR services, (2) case records from some of
those firms, (3) a survey of third-party neutrals
in the area, and (4) superior court case
records.104

Of most pertinence were the study’s findings
regarding the volume and char-acter of the
private “caseload.” During 1993, the entire
estimated private caseload of 23,672 cases
was only about one-twentieth the size of the
“public” caseload in Los Angeles County
superior, municipal, and small-claims courts
(441,906) during the same period.105 The
study found, however, that the private caseload
in the Los Angeles area grew by an average of
15 percent per year between 1988 and 1993,
while the caseload of the court system was
more or less stable.106 Moreover, the disputes
going to private ADR tended to be of somewhat
higher value than claims underly-ing a court
complaint. Study data indicated that 60
percent of privately handled cases involved
claims over $25,000 (as contrasted with only
14 percent of claims taken to court).107

Although it was not possible to make exact
comparisons between the public and private
sectors, the study found the private caseload
reflected a some-what different mix of case

types than the court system. In particular, auto
personal injury cases were much more
frequently handled in the private system.108

Moreover, business-to-business disputes
represented a larger percentage of the private
ADR caseload than of the court caseload.
However, disputes between businesses and
individuals were much less frequently
represented in the private sector than in the
court system.109

In conclusion, the study found that private ADR
cannot be lightening the civil caseload of
courts in Los Angeles to any appre-ciable
degree. The private caseload is simply too
small. However, . . . it does have consid-erable
potential for accomplishing this goal eventually,
because it is such a rapidly developing
component of all dispute resolution activity.
Furthermore, a disproportionate share of high-
value and durable disputes—disputes that
might be expected to consume larger-than-
average amounts of court time—go to private
ADR, suggesting it holds even greater potential

Table 12: Evaluation of the Early Mediation Pilot Projects, Judicial Council of California: Average Satisfaction Levels Reported by Attorneys

Program Nonprogram Difference Program Nonprogram Difference Program Nonprogram Difference

San Diego 5.4 5.6 -0.2 5.2 5.4 -0.2 5.1 5.2 -0.1

Los 5.6 5.0 0.6 5.3 5.0 0.3 5.2 5.2 0

Angeles 5.1 0.5 5.0 0.3 5.0 0.2

Fresno 5.7 5.0 0.7 5.3 5.0 0.3 5.0 5.0 0

Contra Costa 5.4 4.7 0.7 5.1 4.8 0.3 5.0 5.3 -0.3

Sonoma 5.1 4.9 0.2 5.2 4.9 0.3 5.3 5.4 -0.1

Court Services Litigation Process Outcome

NOTE: In mandatory programs (San Diego, Los Angeles, Fresno), “program cases” were program-group cases and “nonprogram cases” were control-

group cases. In voluntary programs (Contra Costa, Sonoma), “program cases” were cases that stipulated to mediation and were disposed of six or more

months after filing and “nonprogram cases” were cases that did not stipulate to mediation under the pilot program and that were disposed of six or more

months after filing.

SOURCE: Evaluation of the Early Mediation Pilot Projects, Judicial Council of California, Administrative Office of the Courts, Office of General Counsel 36,

55 (2004).

104Id. at 6–8. The study identified 22 national or local firms, such as the AAA and JAMS, providing ADR serv-ices in Los Angeles County, and focused on nine (five national, four local) that offered private services
for resolution of civil money disputes. It also tallied approximately 1,200 individuals who purported to offer serv-ices as arbitrators, mediators, or private judges. Id. at 35–38. All the firms and 98 percent of
individual neu-trals offered arbitration services; all firms and 55 percent of individuals provided mediation services. Arbitration and mediation also dominated the overall private caseload, with arbitrations
accounting for 58 percent of the total and mediations for 22 percent. Id. at 38, tbl. 4.3.
105Id. at 17–18., 106Id. at 18–20.
107Id. at 20–21. Cases in the private system were also described as tending to be more “durable,” since 73 percent reached some form of intervention by a third-party neutral (e.g., mediation, evaluation, or
arbitra-tion), whereas only 14 percent of superior court cases remained in litigation long enough to reach the manda-tory settlement conference procedure, which involves considerable judicial intervention. Id. at
23. The “durability” characterization is questionable. Because ADR processes are often aimed at promoting earlier resolution through earlier third-party intervention, one cannot draw the conclusion that disputes
that are arbitrated or mediated would have gotten as far as a settlement hearing in court. For example, in a fast-track arbitration process, parties may be contractually bound to participate in a hearing—perhaps a
paper-only hearing—within days or weeks of the filing of a complaint; there will be little time to reflect on options, and few if any “settlement points” such as motion hearings or depositions that might trigger a
resolution short of a hearing. The same case might have been dropped or negotiated to a resolution prior to a settlement conference in a court of law.
108The data also reflect the heavy emphasis of some firms on encouraging companies to incorporate their dispute resolution procedures (and hence their services) in various kinds of contracts. Id. at 25, tbl. 3.5.
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Table 13:  AAA Caseload Statistics 1997–2002

Year Total Cases Mediation Conciliation Arbitration, Other

2002 230,258 2,683 77,566 150,009

2001 218,032 3,800 84,977 129,255

2000 198,491 4,188 73,352 120,951

1999 140,188 3,575 N/A 136,613

1998 95,143 3,043 N/A 92,100

1997 78,769 2,625 N/A 76,144

1996 72,200 — — —

1995 62,423 — — —

1994 59,424 — — —

1993 63,171 — — —

109Id. at 28–29, tbl. 3.7., 110Id. at 57., 111Id. at 58., 112Id.
113See, for example, the control group approach in the study by the Judicial Council of California cited supra note 76.
114The absence of solid empirical data proved a major impediment in a more recent investigation into the impact of ADR on the court system in California. See generally, California Report on ADR in Civil Cases,
supra note 5., 115Id. at 22., 116Id.
117In 1997, the New York Insurance Department disbanded its public conciliation department and turned it over to the AAA, leading to a major jump in the insurance caseload. Telephone interview with Frank Zotto,
Vice President for Case Management, American Arbitration Association (Dec. 1, 2003).
118Scott Atlas & Nancy Atlas, Where Have All the Trials Gone? To Mediation or Arbitration (May 2004) (unpublished draft, on file with author).

for reducing demands on the courts than might
initially be expected.110

The authors also concluded that the size and
mix of the current private caseload in the Los
Angeles area did not justify fears that the
growth of private ADR “will divert cases that
may have precedential value and reduce the
courts’ ability to reinforce social standards
through the public decision process.”111 The
authors made the obvious point that such fears
might be realized if larger proportions of
particular cat-egories of disputes “over issues
where the case law is still fluid” were diverted
to private processes in the future.112 (We will
revisit this general topic in the context of
employment and consumer disputes in Section
IV.)

The RAND study leaves unanswered some
basic questions regarding the effect of ADR on
the incidence of court trial. Ideally, the data
would have included a lon-gitudinal
comparison of those kinds of cases that make
up the relatively tiny per-centage of court
filings that result in trial, and tally the number
of similar cases that were probably diverted

from litigation by predispute contractual
agreements or post-dispute arrangements.113

It is likely that, among other things, this would
have required information that was and is not
accessible through court records.

The 1993 RAND study was the last formal
effort to ascertain the impact of “private ADR”
on the public justice system at any level; we do
not even have supple-mentary information
regarding developments in the Los Angeles
area for the years 1994–2003. In the absence
of meaningful data, we are left to draw
inferences from what fragmentary information
does exist.114 We do know, for example, that
five of the largest ADR firms (including the two
largest) in California handled a total of 19,900
cases in 1997.115 Making the conservative
assumption that these firms account for only
20 percent of the private ADR market in the
state, it was determined that the total private
caseload (95,500 cases) would still be only
around one-twentieth of the number of
statewide civil filings in superior and municipal
courts (1,686,493) in 1997.116 Again, however,
it is not possible from such general data to

correlate the impact of ADR on the incidence
of court trial and other litigation events, or on
the kinds of cases that are diverted from the
courtroom.

Efforts to obtain specific caseload statistics
from two of the leading national providers of
ADR services, JAMS and National Arbitration
Forum, were unsuccess-ful. However, the AAA,
the nation’s largest ADR provider firm, provided
some lon-gitudinal information on its caseload,
which reflects considerable growth through
2002. Between 1993 and 2002, as reflected
in Table 13, the overall AAA caseload grew
from 63,171 to 230,258—a 264 percent
increase in annual filings during the period.
Most of this, however, is attributable to the
AAA’s administration of tens of thousands of
no-fault automobile insurance cases in New
York and New Jersey.117 In 2003, after a
dramatic reduction in no-fault cases, the total
number of cases dropped below 175,000.118

For the most part, as shown in Table 14, the
AAA caseload data show slow and steady
growth or stability in most categories of cases,
building on prior years,119 “commercial” case

SOURCE: American Arbitration Association, Department of Case Administration.
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filings gradually increased from about 1,000
cases in 1960 to more than 17,000 in 2002,
as shown in Table 15, but dropped to 15,800
in 2003.120

One final observation involves the potential
impact of court mediation pro-grams on the
growth of private services. In Florida, program
directors for the Circuit Court Civil Mediation
Programs report that “in over 90% of the
cases, parties are selecting their own
mediator” rather than wait for the court to
appoint one.121

F. Looking Ahead: What We Still

Need to Know About Court-

Connected ADR

Professor Bobbi McAdoo, who has devoted
considerable effort to examining court-

connected ADR in the Minnesota state court
system,122 recently conducted an in-depth
survey of 287 state district court judges on the
use of ADR (including court-connected
mediation and arbitration programs).123 The
203 responses (a 71 percent response rate)
made it clear that court ADR has been
“institutionalized” in Minnesota. Statewide, 55
percent of responding judges indicated that
ADR was employed in 76–100 percent of their
cases; the number rose to 83 percent in the
major metropolitan areas of Hennepin and
Ramsey Counties.124 Mediation was the most
frequently utilized process.125 Two-thirds of the
respondents indicated that court rules
authorizing them to utilize ADR had changed
their judicial workload, and the great majority
of explanatory comments reflect widespread

perceptions that ADR “reduces the number of
trials,” “gets cases settled,” or brings about
earlier settlements.126

However, the quantitative and qualitative
information on judicial perspectives also
reinforces concerns about the extent of ADR
usage and the role of courts in promoting or
directing its use—and supports the need for
hard data on the use and operation of ADR for
monitoring and evaluation purposes. For
example, although the judges indicated that
the resort to ADR was usually a matter of party
election,127 judges tended to encourage the
use of ADR in the great majority of cases, and
very often ordered the parties into ADR
processes, even where parties were appearing
pro se.128 On the other hand, respondents’
comments indicate that judges often rec-

Table 14: AAA Caseload Statistics—Major Categories of Cases Filed 1997–2002

Year Insurance Cases Filed Commercial Cases Filed Labor Cases Filed

2002 198,358 17,105 13,287

2001 186,186 17,297 13,035

2000 142,650 17,791 13,680

1999 52,753 16,822 14,127

1998 64,076 15,232 14,623

1997 49,127 13,813 15,670

SOURCE: American Arbitration Association, Department of Case Administration.

Table 15: AAA “Commercial” Case Filings 1997–2002

Year Overall Commercial Construction Employment Intellectual Property

2002 17,105 4,319 2,133 210

2001 17,297 4,576 2,159 133

2000 17,791 4,677 2,049 164

1999 16,822 4,589 1,973 N/A

1998 15,232 4,222 1,728 N/A

1997 13,813 4,166 1,342 N/A

SOURCE: American Arbitration Association, Department of Case Administration.

119See Marc Galanter, The Vanishing Trial: An Examination of Trials and Related Matters in Federal and State Courts, 1 J. Empirical Legal Stud. 459 (2004) (noting growth of AAA Commercial Arbitration Docket from
1,000 cases in 1960 to 11,000 cases in 1988).
120Scott Atlas & Nancy Atlas, supra note 118, at 3.
121Sharon Press, Florida’s Court-Connected State Mediation Program, in Court-Annexed Mediation: Critical Perspectives on Selected State and Federal Programs (Edward J. Bergman & John G. Bickerman eds.,
1998 A.B.A. Sec. Disp. Resol. 55, 111, Appendix E).
122See, e.g., Bobbi McAdoo, A Report to the Minnesota Supreme Court: The Impact of Rule 114 on Civil Litigation Practice in Minnesota, 25 Hamline L. Rev. 403 (2002).
123Bobbi McAdoo, The Judicial Perspective on Rule 114 in Minnesota (unpublished draft of May 6, 2004) (on file with author).
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124Id. at 4., 125Id. at 18., 126Id. at 5., 127Id. at 4–5., 128Id. at 12., 129Id. at 6–7, 12–18., 130Id. at 14., 131Id. at 18–19.
132In 1979, a group of Fortune 500 corporate general counsel gathered together to form a nonprofit organ-ization they called the Center for Public Resources. One of their primary concerns was the high cost and
uncertainty of litigation; encouraging and informing lawyers about constructive alternatives to court trial became a central focus of the organization, now known as the CPR Institute for Dispute Resolution. To
promote a new problem-solving culture among lawyers, the Institute sponsors conferences; has developed an extensive array of publications, procedures, and protocols for dispute resolution; and has fielded a list
of “distinguished neutrals,” including former cabinet officers and retired federal appellate judges. As a part of its broad public policy effort, the Institute also produces guidance for court-connected ADR programs.
133The CPR Commitment, or “Pledge,” has been signed by corporate general counsel and managing part-ners on behalf of major corporations and law firms. Representatives of a total of more than 4,000 corpora-
tions, including subsidiaries, and hundreds of law firms have signed some version of the CPR Commitment, including industry-specific commitments. Although most versions of the Commitment do not carry legal
weight, a few, such as the Chemical Industry Commitment, are intended to be enforceable in a court of law.
134David B. Lipsky & Ronald L. Seeber, In Search of Control: The Corporate Embrace of ADR, 1 U. Pa. J. Lab. & Emp. L. 133, 142 (1998); Craig A. McEwen, Managing Corporate Disputing: Overcoming Barriers to
the Effective Use of Mediation for Reducing the Cost and Time of Litigation, 14 Ohio St. J. Disp. Resol, 1 (1998); John Lande, Failing Faith in Litigation? A Survey of Business Lawyers’ and Executives’ Opinions, 3
Harv. Negotiation L. Rev. 51 (1998).

ognized important limitations on the use of
ADR,129 such as the inappropriateness of
mediating domestic violence cases involving
significant disparities in bargaining power.130 In
addition, the responses suggested that
although most responding judges (57 percent)
believed that mediation usually takes place
after all or almost all dis-covery has occurred,
only 43 percent thought it should take place so
late in the liti-gation process.131

Professor McAdoo’s research illustrates that
after nearly three decades of experimentation
with court-connected ADR, there is still much
we do not know. Although we have clear
positive evidence of cost and time savings and
various other perceived benefits of some
programs, courts often embrace the use of
mediation or other ADR approaches without a
clear set of goals or the ability to measure how
well those goals are being accomplished. We
still need more definitive information on:

• The relative costs and benefits of different
alternatives (mediation, early neutral
evaluation, arbitration).

• The impact of judicially mandated ADR
versus party autonomy in opting for such
processes, versus “strong judicial
encouragement.”

• The timing of ADR in the litigation process.

• The impact of different neutral intervention
strategies, and of different approaches
neutrals use in “evaluating” issues.

• The role of active case management by
courts, magistrates, or special masters in
achieving or enhancing the desired benefits of
ADR.

• The relative merits, short and long term, of
mediators and other neutrals serving as pro
bono public versus professional staff.

Inextricably intertwined with such issues are

important policy questions that should be a
part of the discussion surrounding the
“Vanishing Trial.”

• What are the goals and ends of a
government-supported justice system?

• To what extent should the commonweal
support not only an adjudication mode, but the
resolution through settlement of conflict?

• Is there, in any category of cases, a threat to
our system of case precedents as a result of
increased emphasis on settlement?

III.ADR AND CONFLICT
MANAGEMENT IN COMMERCIAL

SECTORS
A. The Search for Less Costly, More

Timely Resolution

The rapid growth of federal and state court-
connected ADR programs affected, and was
paralleled by, developments in the business
arena. Even as many commercial dis-putes
were being channeled into mediation and other
ADR processes by judges and magistrates,
leading business lawyers organized their own
initiatives to promote medi-ation and other
alternatives to litigation, including the Center
for Public Resources (now the CPR Institute for
Dispute Resolution)132 and the CPR
Commitment to attempt to resolve disputes
without litigation.133 The motivating concerns
were not only the cost of judgments or
settlements, but also transaction costs,
including the expense of legal counsel,
supporting experts, preparation time, and
discovery—costs that are often a multiple of
the amount of settlement.134 Business
concerns have been exacerbated by dramatic
increases in hourly billing rates at most law
firms, the failure to manage discovery and
related costs, the waning of professionalism
and an increase in “Rambo”-style tactics, and
perceptions that jury verdicts have become
more unpre-dictable.135 In one 1998 study
cited below, Craig McEwen reported that one
company he examined “reported a nine-fold
increase in legal costs over the ten years prior
to the study, while another reported a ten-fold
increase.”136 The costs of outside counsel,
particularly those associated with discovery,
tended to be a primary concern, along with the
drain on internal human resources137 and
consequent lost opportunities.

Commercial mediation has enjoyed growing
popularity as a response to these and other
concerns.138 In addition to protocols such as
the CPR Commitment or “Pledge,” recent
decades saw the development of more

Professor McAdoo’s research
illustrates that after nearly
three decades of
experimentation with court-
connected ADR, there is still
much we do not know.
Although we have clear
positive evidence of cost and
time savings and various
other perceived benefits of
some programs, courts often
embrace the use of mediation
or other ADR approaches
without a clear set of goals or
the ability to measure how
well those goals are being
accomplished. 
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135McEwen, supra note 134, at 2–3., 136Id. at 7., 137Id. at 8–9.
138See Lisa Brennan, What Lawyers Like: Mediation, Nat’l L.J., Nov. 15, 1999, at A1 (reporting that four out of five outside lawyers and house counsel responding to survey say they use mediation because it saves
time and money; approximately half say that mediation preserves relationships). See also Marc J. Sonnefeld & Paul J. Greco, ADR as Good Corporate Policy, 6 Metro. Corp. Couns., Sept. 1998, at 8, col. 1 (ADR is
well suited to support corporate objectives, including saving time and money, adapting a problem-solving approach to fit particular problems, and reducing uncertainty and risk, maintaining privacy and confiden-
tiality, and preserving business relationships). A broad range of data on cost and time savings, as well as other benefits associated with ADR, was published by the CPR Institute in 1994. See CPR Inst. for Disp.
Resol., ADR Cost Savings & Benefits Studies (Catherine Cronin-Harris ed., 1994). The same year, the CPR Institute pub-lished an extensive study of practices among leading law firms. Susan Scott, Law Firm
Practices in ADR: 1994 Survey Findings (CPR Inst. for Disp. Resol., 1994). Two years later, the Institute published a survey of prac-tices among corporate law departments. Catherine Cronis-Harris & Peter H.
Kaskell, How ADR Finds a Home in Corporate Law Departments, 15 Alt. to High Cost of Litig. 158 (Dec. 1997).
139Harry N. Mazadoorian, At a Crossroad: Will the Corporate ADR Movement be a Revolution, or Just Rhetoric?, Disp. Resol. Mag. 4 (Summer 2000).
140See generally, Thomas J. Stipanowich, The Multi-Door Contract and Other Possibilities, 13 Ohio St. J. Disp. Resol. 303 (1998) [hereinafter Stipanowich, Multi-Door Contract].
141See generally, Thomas J. Stipanowich, Rethinking American Arbitration, 63 Ind. L.J. 425 (1987) [here-inafter Stipanowich, Rethinking American] (summarizing and analyzing results of ABA Forum on the con-
struction industry survey of construction lawyers regarding arbitration experiences and results); Thomas J. Stipanowich, Beyond Arbitration: Innovation and Evolution in the United States Construction Industry, 31
Wake Forest L. Rev. 65 (1996) [hereinafter Stipanowich, Beyond Arbitration] (detailing results of two surveys on mediation and other ADR processes).
142Stipanowich, Beyond Arbitration, supra note 141, at 111.
143Id. at 122. There was also a significantly higher rate of settlement where the parties used their own medi-ation procedures, rather than standardized or court rules; a similar effect was noted where the parties
agreed on a mediator, as opposed to the mediator being appointed by a court or other third party. Id. at 122–23.
145Stipanowich, Beyond Arbitration, supra note 141, at 172., 146Id. at 172, tbl. LL-1. Attorneys., 147Stipanowich, Multi-Door Contract, supra note 140, at 378–402.

Table 16: Multidisciplinary Survey on Dispute Avoidance and Resolution in Con-struction Industry 1994—Reports of Actual Positive or Negative
Experiences with Partnering and Dispute Resolution Approaches

N % N % N % N %

ABA forum attorneys 166 66.1 85 33.9 90 38.6 143 61.4

Design professionals 125 66.8 62 33.2 88 47.1 99 52.9

ABA forum contractors 46 63.9 26 36.1 64 56.6 49 43.4

SOURCE: Thomas J. Stipanowich, “Beyond Arbitration: Innovation and Evolution in the United States Con-struction Industry,” 31 Wake Forest L.

Rev. 169 (1996).

SOURCE: Thomas J. Stipanowich, “Beyond Arbitration: Innovation and Evolution in the United States Con-struction Industry,” 31 Wake Forest L.

Rev. 169 (1996).

Mediation

Reports of
Positive or
Innovative

Experiences

Reports of
Negative

Experiences

Reports of
Positive or
Innovative

Experiences

Reports of
Negative

Experiences

Binding Arbitration

Table 17: Multidisciplinary Survey on Dispute Avoidance and Resolution in Con-struction Industry 1994—Nature of Positive Results

Attorneys Design Contractors Attorneys Design Contractors

Professional Professional

Resolving individual 122 48 20 49 55 32

disputes (73.5%) (38.4%) (43.5%) (54.4%) (62.5%) (50.0%)

Preserving or improving 60 36 61 17 10 5

communications or (36.1%) (28.8%) (3.0%) (18.9%) (11.4%) (7.8%)

relations between parties

Establishing procedures 17 4 5 9 12 6

for handling future (10.2%) (3.2%) (10.9%) (10.0%) (13.6%) (9.4%)

problems

Reducing the cost, delay 126 87 23 67 29 23

associated with dispute (75.9%) (69.6%) (50.0%) (74.4%) (33.0%) (35.9%)

resolution

Mediation Binding Arbitration
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sophisticated dispute reso-lution provisions in
contracts and the evolution of industry-specific
procedures.139 In some cases, as we will see,
“ADR” has been employed in the context of
systematic cor-porate programs governing
management of different kinds of conflict.

B. An Industry’s Use of ADR

In some industries, ADR is an established
element of practice for business lawyers and
clients. The construction industry, a “crucible of
conflict,” has a long tradition of out-of-court
approaches to conflict resolution.140 The
industry inspired some of the earliest and most
comprehensive efforts to study the use of
arbitration, media-tion, and other dispute
resolution options.141 These studies revealed a
great deal about the specific characteristics
and results of out-of-court processes in one
com-mercial venue, and the experiences and
perceptions of lawyers and clients. For
example, respondents related details of 459
individual experiences with mediation, of which
65 percent occurred pursuant to postdispute
agreements and more than 29 percent by
court order or pursuant to court rules.142

Among other results, the study revealed that
significantly more full or partial settlements
occurred in media-tions conducted under

postdispute agreements, as opposed to court
order or court-imposed rules.143

In the 1990s, construction mediation
experienced significant growth. Binding
arbitration, long the industry mainstay, is often
accorded the status of a last resort as
mediation and other tailored intervention
strategies, such as the use of standing project
“dispute review boards,” have come to the
fore.144 Tables 16 and 17 report statistics from
the mid 1990s relating to individual
experiences with mediation, arbi-tration, and
other processes. These data provide evidence
that construction lawyers have tended to find
mediation more effective than arbitration in
producing positive results,145 including
resolving individual disputes or preserving or
improving com-munications or relations
between parties, and reducing the cost and
delay associated with dispute resolution.146

The industry also spearheaded the most
intriguing applications of facilitated
“relationship building” under the rubric of
“partnering” or “alliancing.”147 These efforts
were aimed at avoiding or managing conflict
by improving communications between parties;
clarifying roles, responsibilities, and mutual
expectations; and laying the groundwork for

effective problem solving through “dispute
resolution ladders” and the like. Based on the
literature and other anecdotal evidence,
however, these approaches appear to be less
widely used today than they were a decade
ago.

C. ADR in the Fortune 1,000: The

Cornell/PERC Study (1997)

In 1997, a study of ADR use among Fortune
1,000 corporations was conducted by Cornell
University.148 Based on responses from more
than 600 companies, the study concluded that
ADR processes are well established in
corporate America, widespread in all industries
and for nearly all types of disputes . . . [and]
ADR practice is not haphazard or incidental but
rather seems to be integral to a systematic,
long-term change in the way corporations
resolve disputes.149

The study reflects wide usage of ADR
processes by businesses, although the forego-
ing appears to overstate the degree of
systematization in corporate conflict manage-
ment.150 As reflected in Table 18, a full 87
percent of responding companies reported
some of use of mediation in the prior three
years, and 80 percent reported using arbi-
tration during the same period.151

Table 18: Fortune 1,000 Experience with Forms of ADR in the Prior Three Years

Mediation Arbitration Med-Arb In-House Grievance Mini-Trial Fact Finding

87% 80% 40% 33% 20% 20%

SOURCE: David B. Lipsky & Ronald L. Seeber, The Appropriate Resolution of Corporate Disputes: A Report on the Growing Use of ADR by U.S.

Corporations 9, Chart 2 (Cornell/PERC Inst. on Conflict Resol., 1998).

Table 19: Frequency of Mediation, Arbitration Use of Fortune 1,000 Respondents

Frequency Mediation of Rights Disputes Mediation of Interest Disputes Arbitration of Rights Disputes Arbitration of Interest Disputes

Very frequently 5.6% 1.7% 7.5% 3.0%

Frequently 13.1% 2.1% 13.1% 2.1%

Occasionally 43.2% 7.6% 41.6% 10.7%

Rarely 29.9% 28.2% 33.2% 20.5%

Not at all 8.1% 60.4% 4.5% 63.7%

NOTE: The authors of the study, reflecting their background in the labor field, chose to divide disputes into those involving “rights”—as they defined it,

involving “a conflict that arises out of the administration of an already existing agreement,” and “interests”—involving a dispute arising “between parties

trying to forge a relationship.”

SOURCE: David B. Lipsky & Ronald L. Seeber, The Appropriate Resolution of Corporate Disputes: A Report on the Growing Use of ADR by U.S.

Corporations Tables 3, 4, & 10 (Cornell/PERC Inst. on Conflict Resol., 1998).
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Other forms of ADR, such as in-house
grievance procedures, mini-trial, fact finding,
and ombuds, were also used by some
companies.152 However, as shown in Table 19,
approximately four-fifths of the group engaged
in mediation or arbitration only
“occasionally.”153 Although more than one in
ten companies purports to “always try to use
ADR,” as reflected in Table 20, companies with
policies emphasizing liti-gation, or an ad hoc
approach to dispute resolution, outnumber
those asserting pro-ADR policies. Usage
patterns vary considerably by type of dispute,
and by industry, as shown in Tables 21 and
22.154

Mediation was far and away the preferred ADR
process.155 As Table 23 shows, there were
numerous reasons for this preference, most
notably perceptions that mediation offers
potential cost and time savings, enables
parties to retain control over issue resolution,
and is generally more satisfying both in terms

of process and outcomes. Companies come to
mediation in a variety of ways: frequent users
tend to rely on contractual provisions or
company policies, while other companies
usually arrive at mediation as the result of ad
hoc decisions or court directives.156

D. Beyond ADR: Corporate Conflict

Management

1. Systemic, Integrated Conflict

Management: McEwen Study (1998)

Craig McEwen closely examined the way six
large companies managed business-to-
business disputes157 and concluded that
whether or not a company employs media-tion
may be less important than the extent to which
mediation is employed in the context of a
systematic approach to the “management of
disputing.” Interviews with business leaders
and senior corporate counsel and a study of
roughly 170 disputes led McEwen to identify
four major factors preventing faster and less
costly resolution of disputes: contentious and

148See generally, David B. Lipsky & Ronald L. Seeber, The Appropriate Resolution of Corporate Disputes: A Report on the Growing Use of ADR by U.S. Corporations (Cornell/PERC Inst. on Conflict Resol., 1998).
149Id. at 8. The survey was directed to general counsel or heads of litigation at the Fortune 1,000 companies. For the purposes of the survey, ADR was defined as “the use of any form of mediation or arbitration as
a sub-stitute for the public judicial or administrative process available to resolve a dispute.” Id. at 7. (Actually, the survey included queries regarding other forms of ADR as well.)
150As much is acknowledged by the authors in a follow-up study taking a closer look at corporate ADR and conflict-management practices. See infra text accompanying notes 186–188.
151A difficulty in the term “arbitration” is that it comprehends the very different systems of binding arbi-tration pursuant to agreement and court-ordered arbitration, which is rarely binding unless the parties
subsequently so agree. The responses appear to have contemplated one or the other or both kinds of “arbitration”—and perhaps private nonbinding processes as well. These are all very different species with
varied functions: nonbinding arbitration is typically a spur to settlement, while binding arbitration is a whole-sale substitute for court trial.
152One puzzling statistic relates to the apparent use of “mediation-arbitration” by almost 40 percent of responding companies. Although the term was not defined in the survey instrument, it is frequently used with
respect to a procedure in which a single individual or team of neutrals fills the dual roles of mediator and arbitrator. See Lipsky et al., supra note 148, at 9. However, anecdotal evidence suggests that this some-
what controversial approach was employed by 4 out of 10 companies. It may be that at least some of the respondents interpreted “mediation-arbitration” to include any procedure in which a mediated negotiation
process was followed by arbitration., 153Id. at 10., 154Once again, it would be helpful to know what kind of “arbitration” is described in this response., 155See Lipsky et al., supra note 148, at 12.
156Id., at 18., 157See McEwen, supra note 134., 158Id. at 9–24., 159Id. at 16., 160Id., 161Id. at 18., 162Id. at 19., 163Id., 164Id. at 19., 165Id. at 20., 166Id. at 17., 167Id. at 20., 168Id. at 23.
169Id. at 20–22. MOD attorneys were careful to explain that their approach was moderated by the principle that the company would vigorously defend itself to protect important corporate interests. Id. at 21.
170Catherine Cronin-Harris, Building ADR into the Corporate Law Department (CPR Inst. for Disp. Resol., 1997).
171Responses and summary of results are on file with the author and the CPR Institute for Dispute Resolution.
172Because the response rate was so low, one cannot describe the responses as representative of Fortune 1,000 companies in general. It does, however, provide significant data regarding practices among
companies that are probably among the most enthusiastic users of ADR.

Several of the companies
used mediation (some quite
often), and all were
concerned about litigation
costs and had tried to
address such concerns.
However, one company (which
McEwan designated “MOD”)
distinguished itself by
embracing an overall strategy
for achieving corporate goals
through thoughtful dispute
man-agement. 

Table 20:  Conflict Resolution Policies of Fortune 1,000 Respondents

Corporate Policy Defending Party Initiating Party

Always litigate 5.0% 6.1%

Litigate first, then move to ADR when appropriate 24.7% 21.4%

Litigate only when appropriate, then use ADR for all other disputes 25.2% 27.0%

Always try to use ADR 11.7% 11.3%

No company policy 20.8% 22.1%

Other 12.6% 12.1%

SOURCE: David B. Lipsky & Ronald L. Seeber, The Appropriate Resolution of Corporate Disputes: A Report on the Growing Use of ADR by U.S.

Corporations Table 5, at 11 (Cornell/PERC Inst. on Conflict Resol., 1998).
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92 competitive corporate cultures, the personal
emotional investment of business managers in
disputes, “misaligned incentives” such as
hourly billing arrangements for outside
counsel, and the professional legal culture that
expects full information (and thus, discovery)
before deciding how to dispose of the case.158

Several of the companies used mediation
(some quite often), and all were concerned
about litigation costs and had tried to address
such concerns. However, one company (which
McEwan designated “MOD”) distinguished
itself by embracing an overall strategy for
achieving corporate goals through thoughtful
dispute man-agement. Motivated by a
companywide effort to define efficiency and
quality management in measurable ways,
MOD’s general counsel and several other key
attor-neys moved beyond the traditional “case-
by-case client service role” and assumed the
role of managers of the disputing process.159

The MOD legal division developed a clear
organizational mission—”to maximize prompt
and favorable settlements,” measured by the
shortness of dispute resolution, “favorable
outcomes, cost savings, and client
satisfaction.”160 The program that evolved from

these initial determina-tions included:

• Redesign of the dispute resolution approach,
including early case evaluation by inside and
outside counsel to achieve earlier and less
costly settlement in “Stage 1” (prior to
discovery).161

• Examination of “patterns of disputing” in
different business units, and efforts to train
business managers about how to achieve the
objectives of earlier settlements and fewer
lawsuits.162

• The use of “wise advisors”—high-level
individuals without personal involve-ment in
disputes who could promote reasonable
outcomes.163

• Changes made to billing practices, including
billing business units directly for outside
counsel fees.164

• Encouraging lawyers and businesspeople to
learn about, understand, and apply the
principles underlying mediation and interest-
based negotiation.165

• Periodic measurements of favorable
outcomes and other benchmarks of
success.166

Thus, “the lawyers at MOD went well beyond
the more typical, reactive and case-cen-tered
roles of other corporate counsel by taking on
leadership as managers of the disputing
process” and achieved a greater level of
success in altering the cost and timing of
disputes as well as the quality of outcomes.167

In other words, instead of incorporating
mediation into the traditional “liti-gotiation”
culture of their company, the MOD legal
department set about changing the whole
culture of conflict management, employing
mediation in the context of a systemic
approach built on a clearly defined corporate
objective aimed at speedy and low-cost
resolution through settlement and preserved
business relationships.168 The principles
underly-ing mediation, including active
listening and understanding and responding to
interests, were integrated into the evaluative
and negotiating efforts of lawyers and
businesspersons.169

2. CPR Institute 1997 Guidelines;

2002 Survey

Around the time Professor McEwen was
describing systemic conflict management at
MOD, the CPR Institute produced a detailed

Table  21:  Percent  of  Fortune 1,000  Respondents Indicating  ADR  Use  by Type of Dispute

Type of Dispute Mediation Arbitration

Employment 78.6% 62.2%

Commercial/contract 77.7% 85.0%

Personal injury 56.5% 31.8%

Construction 39.3% 40.1%

Product liability 39.3% 23.3%

Real estate 31.9% 25.5%

Environmental 30.8% 20.3%

Intellectual property 28.6% 21.0%

Consumer rights 24.1% 17.4%

Corporate finance 13.3% 12.3%

Financial reorganization/workout 10.3% 8.1%

NOTE: Please note that these data do not provide any indication of the percentage of employment or other disputes that are referred by companies to

ADR, or the companies’ policies in that regard. Moreover, the data reflect not only the choice of mediation or arbitration, but also the incidence of various

kinds of dis-putes in the company. Thus, for example, the fact that many companies do not routinely have construction disputes is reflected in the lower

percent figure for construction.

SOURCE: David B. Lipsky & Ronald L. Seeber, The Appropriate Resolution of Corporate Disputes: A Report on the Growing Use of ADR by U.S.

Corporations Table 6, at 11 (Cornell/PERC Inst. on Conflict Resol., 1998).
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template for such approaches based on
current practices of a number of leading
corporations such as General Electric,
Motorola, and Xerox.170 The template, which
drew on elements of numerous exist-ing
corporate programs, envisioned the use of
mediation within a broader “ADR system”
incorporating all elements of the MOD
approach and more.

Recently, the CPR Institute conducted another
examination of corporate approaches to
conflict management as revealed in a 2002
survey of corporate counsel.171 The survey
collected responses from 43 Fortune 1,000
companies, most of which appeared to favor
some use of ADR or other constructive conflict
manage-ment practices. They were queried
regarding their use of mediation, arbitration,

and other approaches in different transactional
and dispute settings, as well as other
strategies and tools.172 Such companies’ legal
departments typically handle several hundred
disputes each year, and most have
implemented procedures to provide an early
assessment of the suitability of disputes for
settlement, and conduct postdispute review of
dispute resolution with affected business units.

Table 22: Percent of Respondents in Each Industry that Have Used Each Form of ADR

Mining/ Durable Nondurable Transport/

Procedure Construction Manufacturing Manufacturing Commun/Utilities Trade Finance Insurance Service

Mediation 100% 87% 88% 90% 89% 90% 87% 84%

Arbitration 100% 74% 84% 86% 73% 80% 79% 75%

Med-arb 45% 41% 37% 42% 40% 41% 49% 35%

In-house grievance 27% 28% 24% 41% 34% 49% 39% 35%

Mini-trials 36% 29% 25% 23% 18% 22% 16% 11%

Fact finding 9% 20% 15% 21% 30% 22% 20% 23%

SOURCE: David B. Lipsky & Ronald L. Seeber, The Appropriate Resolution of Corporate Disputes: A Report on the Growing Use of ADR by U.S.

Corporations Table 7, at 12 (Cornell/PERC Inst. on Conflict Resol., 1998).

Table 23: Percentage of Companies that Elect Mediation or Arbitration for Particular Reasons

Reasons Mediation Arbitration

Saves time 80.1% 68.5%

Saves money 89.2% 68.6%

Uses expertise of neutral 53.2% 49.9%

Preserves good relationships 58.7% 41.3%

Required by contract 43.4% 91.6%

Provides more durable resolution 31.7% 28.3%

Preserves confidentiality 44.9% 43.2%

Avoids legal precedents 44.4% 36.9%

More satisfactory settlements 67.1% 34.8%

More satisfactory process 81.1% 60.5%

Court mandated 63.1% 41.9%

Dispute involves international parties 15.3% 31.9%

Allows parties to resolve disputes themselves 82.9% —

Limited discovery — 59.3%

Standard industry practice — 33.7%

SOURCE: David B. Lipsky & Ronald L. Seeber, The Appropriate Resolution of Corporate Disputes: A Report on the Growing Use of ADR by U.S.

Corporations Table 15, at 17 (Cornell/PERC Inst. on Conflict Resol., 1998).
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Most employ provisions for ADR in company
contracts, and rely to one degree or another on
mediation; more than half the respondents
reported their use of mediation increased in
the past three years (with usage increases
ranging from 10–50 percent). Respondents
reported gen-erally high levels of satisfaction
with private mediation, and most reported
associated annual process cost savings of
$500,000 or more.173

Importantly, the CPR study produced
information that suggests that for many larger
companies, the use of mediation, arbitration,
and other ADR approaches is a facet of more
extensive programs aimed at constructively
managing conflict. Among approaches
employed by many companies responding to

the CPR survey were: the appointment of an
“ADR counsel” within the legal department; the
use of stan-dardized internal analyses to
develop strategies for dispute resolution;
written poli-cies respecting settlement for
inside or outside counsel, including
expectations regarding the use of ADR in
retainer agreements with outside counsel;
making early settlement or mediation
presumptive process (and requiring attorneys
to justify pro-ceeding to trial); informing
business executives of ADR options; and
charge-back of dispute resolution costs to
responsible corporate departments.

Generally speaking, corporate conflict
management approaches and use of ADR
varied with the company and the nature of the

dispute. Although mediation was the most
frequently preferred approach in employment
or product liability dis-putes, in other areas
companies appeared to place more emphasis
on litigation or arbitration.174 Moreover,
corporate policies regarding conflict
management often change over time,
reflecting the experience of legal departments
as well as the per-sonalities and philosophies
of managing counsel.175

E. Examples of the Impact of ADR

and Conflict Management on

Litigation and Related Costs

1. Toro Company

From the foregoing, it is clear that the use of
mediation and systemic approaches to
managing conflict have resulted in reduced

Table 24:  Georgia-Pacific Corporation, Summary of ADR Savings, 1995–2002

Year No. of Cases Estimated Savings

1995 13 $1.00 million

1996 26 $1.50 million

1997 84 $6.50 million

1998 110 $6.00 million

1999 94 $2.50 million

2000 68 $4.25 million

2001 43 $2.97 million

2002 44 $2.30 million

SOURCE: E-mail to author from Phillip M. Armstrong, Associate General Counsel, Georgia-Pacific Corpora-tion (January 25, 2004) (on file with author).

173In some cases, companies described annual cost savings of several million dollars.
174In contrast to mediation, binding arbitration was not often associated with high levels of satisfaction or cost savings, and within responding companies the volume of arbitration had been static or decreasing
over the prior three years.
175See, e.g., Kathleen A. Bryan, Motorola’s Experience Using Mediation in Commercial Transactions, Busi-ness Litigation and Workplace Disputes, Resolving Conflict, Baltimore, Maryland (May 24, 2001)
(discussing stages of evolution in Motorola’s corporate conflict management programs).
176J. Lawrence McIntyre, Toro’s ADR Program—Pre-Litigation Mediation: Managing Risks, Responsibilities and Rewards in a New Legal Environment, PowerPoint Presentation, Corporate Legal Times 2003 Super-
conference, Chicago, IL (June 12–13, 2003) (on file with author)., 177Id., 178See Phillip M. Armstrong, Case Study: Georgia-Pacific’s Aggressive Use of Early Case Evaluation and ADR,16 No. 6 ACCA Docket,
Nov./Dec. 1998, at 42., 179E-mail to author from Phillip M. Armstrong, Associate General Counsel, Georgia-Pacific Corporation (Jan.25, 2004) (on file with author).
180See, e.g., Thomas L. Sager, Get the Word Out: Communicating Your Litigation Strategy, in Managing Risks, Responsibilities and Rewards in a New Legal Environment, Corp. Legal Times 2003 Superconference,
Chicago, IL (June 12–13, 2003) (describing in nonspecific terms DuPont’s significant success in reducing settlements and outside legal costs during the period from 1996 through 2000).
181See generally, David B. Lipsky et al., Emerging Systems for Managing Workplace Conflict: Lessons from American Corporations for Manager and Dispute Resolution Professionals (2003); David B. Lipsky et al.,
An Uncertain Destination: On the Development of Conflict Management Systems in U.S. Corporations, in Alter-native Dispute Resolution in the Employment Arena, Proceedings of New York University 53rd Annual
Con-ference on Labor 109 (Samuel Estreicher & David Sherwyn eds., 2004) [hereinafter Lipsky et al., An Uncertain Destination].
182Lipsky et al., An Uncertain Destination, at 110., 183Id. at 119–22., 184Id. at 128–32., 185Id. at 130. An outstanding illustration of such practices is revealed in Thomas L. Sager, Changing Rules, Changing Roles, 2
Litig. Mgmt. 18 (2004). The American Arbitration Association employed a market research firm to conduct a study of corporate approaches to conflict, resulting in a report entitled Dispute Wise Management:
Improving Economic and Non-Economic Outcomes in Managing Business Conflicts (2003). In addition to reinforcing many of the findings of the original Cornell study regarding the use of mediation, arbitration,
and other approaches by companies, the study identified various characteristics of what the AAA calls “dispute-wise” companies, includ-ing: (1) the integration of the legal staff into the corporate planning process;
(2) an appreciation by the legal department of broader business issues confronting the company; (3) involvement with complex and technical issues; (4) involvement with cross-border disputes; (5) an emphasis by
senior management on pre-serving relationships and settling disputes; (6) less primary focus on review of legal documents; and (7) less emphasis on litigation as a dispute resolution strategy.
186Supra note 181, at 122–26., 187Id. at 142–44., 188Id. at 147.
189The Use of Alternative Dispute Resolution (ADR) in Maryland Business: A Benchmarking Study (Maryland Mediation and Conflict Resolution Office, 2004) [hereinafter ADR in Maryland Business].
190Id. at 2.
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dispute resolution expenses for many large
companies. A rare glimpse into corporate cost
savings is provided by data reported by the
Toro Company regarding its preadjudication
screening and media-tion program for product
liability and other claims.176 Through a national
program of early in-house assessment
(typically leading to an early negotiated
settlement) and, where necessary, mediated
negotiation of claims, Toro reports that
between 1992 and 2003 it resolved 984
product liability claims, more than 62 percent
within 12 months. Toro states that average
per-claim costs and fees were reduced from a
pre-1991 average of $47,252 to $9,074—an
81 percent reduction; the average verdict or
set-tlement was reduced from a pre-1991
figure of $68,368 to $26,589—a 61 percent
reduction. As of the end of 2002, Toro had only
two open files in litigation, and 35 active
claims; 10 years previously, there had been 60
cases in litigation and 150 active claims.177

2. Georgia-Pacific Corporation

After years of resolving business disputes in
the traditional way (filing pleadings, con-
ducting discovery, and negotiating a
settlement), Georgia Pacific Corporation estab-
lished a company policy to employ tailored
dispute resolution agreements in commercial
contracts, and to carefully evaluate business
disputes at an early stage to determine
whether some form of ADR might be employed
to settle the case.178 With the support of top
management and the assignment of a senior
counsel to imple-ment the policy, Georgia-
Pacific has enjoyed significant savings in

dispute resolution costs in recent years,179 as
reported in Table 24.

The Toro and Georgia-Pacific programs
illustrate that at least for some com-panies, a
deliberate effort to reduce litigation-related
costs, including attorney fees, verdicts, and
settlements—an effort that employs mediation
in the context of a well-developed internal
program for management of claims—has

yielded significant ben-efits. Although Toro’s
and Georgia-Pacific’s experiences may be
exceptionally successful, there is no question
that programmatic efforts within the business
sector to resolve problems with little or no
court involvement have substantially reduced
the litigation portfolio and/or dispute resolution
costs of a number of major companies.180

F. Looking Ahead: Questions About

the Future of Commercial ADR and

Conflict Management

1. Questions About Corporate

Conflict Management: Cornell II

(2003)

In 2003, the authors of the 1997 Cornell
survey released findings from a follow-up
study looking more closely into the very
different conflict-management practices of 20
of the companies surveyed earlier.181 Their
intent was to try to explain the signif-icant
variances they encountered in corporate
approaches (ranging from “traditional reliance
on litigation, to experimentation with ADR
techniques, to the adoption of a full-blown
conflict management system”).182 The survey
authors’ general observa-tions, while hardly
conclusive findings, point up the great diversity
of corporate approaches to conflict, the
continuing role of litigation as a predominant or
elective strategy, and the ad hoc, reactive
approaches to conflict taken by the great
majority of companies and their legal
departments.

They observe that a relatively small percentage
of Fortune 1,000 companies, including

After years of resolving
business disputes in the
traditional way (filing
pleadings, con-ducting
discovery, and negotiating a
settlement), Georgia Pacific
Corporation estab-lished a
company policy to employ
tailored dispute resolution
agreements in commercial
contracts, and to carefully
evaluate business disputes at
an early stage to determine
whether some form of ADR
might be employed to settle
the case.

173In some cases, companies described annual cost savings of several million dollars.
174In contrast to mediation, binding arbitration was not often associated with high levels of satisfaction or cost savings, and within responding companies the volume of arbitration had been static or decreasing
over the prior three years.
175See, e.g., Kathleen A. Bryan, Motorola’s Experience Using Mediation in Commercial Transactions, Busi-ness Litigation and Workplace Disputes, Resolving Conflict, Baltimore, Maryland (May 24, 2001)
(discussing stages of evolution in Motorola’s corporate conflict management programs).
176J. Lawrence McIntyre, Toro’s ADR Program—Pre-Litigation Mediation: Managing Risks, Responsibilities and Rewards in a New Legal Environment, PowerPoint Presentation, Corporate Legal Times 2003 Super-
conference, Chicago, IL (June 12–13, 2003) (on file with author)., 177Id.
178See Phillip M. Armstrong, Case Study: Georgia-Pacific’s Aggressive Use of Early Case Evaluation and ADR, 16 No. 6 ACCA Docket, Nov./Dec. 1998, at 42.
179E-mail to author from Phillip M. Armstrong, Associate General Counsel, Georgia-Pacific Corporation (Jan. 25, 2004) (on file with author).
180See, e.g., Thomas L. Sager, Get the Word Out: Communicating Your Litigation Strategy, in Managing Risks, Responsibilities and Rewards in a New Legal Environment, Corp. Legal Times 2003 Superconference,
Chicago, IL (June 12–13, 2003) (describing in nonspecific terms DuPont’s significant success in reducing settlements and outside legal costs during the period from 1996 through 2000).
181See generally, David B. Lipsky et al., Emerging Systems for Managing Workplace Conflict: Lessons from American Corporations for Manager and Dispute Resolution Professionals (2003); David B. Lipsky et al.,
An Uncertain Destination: On the Development of Conflict Management Systems in U.S. Corporations, in Alter-native Dispute Resolution in the Employment Arena, Proceedings of New York University 53rd Annual
Con-ference on Labor 109 (Samuel Estreicher & David Sherwyn eds., 2004) [hereinafter Lipsky et al., An Uncertain Destination].
182Lipsky et al., An Uncertain Destination, at 110., 183Id. at 119–22., 184Id. at 128–32., 185Id. at 130. An outstanding illustration of such practices is revealed in Thomas L. Sager, Changing Rules, Changing Roles, 2
Litig. Mgmt. 18 (2004). The American Arbitration Association employed a market research firm to conduct a study of corporate approaches to conflict, resulting in a report entitled Dispute Wise Management:
Improving Economic and Non-Economic Outcomes in Managing Business Conflicts (2003). In addition to reinforcing many of the findings of the original Cornell study regarding the use of mediation, arbitration,
and other approaches by companies, the study identified various characteristics of what the AAA calls “dispute-wise” companies, includ-ing: (1) the integration of the legal staff into the corporate planning process;
(2) an appreciation by the legal department of broader business issues confronting the company; (3) involvement with complex and technical issues; (4) involvement with cross-border disputes; (5) an emphasis by
senior management on pre-serving relationships and settling disputes; (6) less primary focus on review of legal documents; and (7) less emphasis on litigation as a dispute resolution strategy.
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businesses such as Emerson Electric
Corporation and Hewlett Packard, have a policy
of contending most claims and controversies,
rigorously employing lit-igation (or the threat of
litigation). Decisionmakers tend to view dispute
resolution as a zero-sum game, and view ADR
as undermining their reputation for fighting
non-meritorious claims.183

Another, somewhat larger minority of
companies have policies to always use
intervention strategies aimed at preventing or
resolving at least one kind, and perhaps all
kinds, of business-related disputes. Some of
these companies, such as General Electric and
Johnson & Johnson, have adopted systemic
approaches for con-flict management like the
ones identified in the McEwen study, the CPR
Institute’s 1997 guidelines, or the CPR 2002
survey.184 The latter tend to take proactive
approaches to conflict, and have developed
and implemented these approaches
throughout the organization.185 (We will briefly
consider examples of conflict-man-agement
systems that seek to address employee
grievances proactively and early in Section IV.)

However, the Cornell study authors believe that
the great majority of compa-nies—perhaps
approaching three-quarters of the Fortune
1,000—still tend to rely on ad hoc approaches
to the resolution of conflict. Rather than

systematically laying the groundwork for
avoiding or managing conflict, their approach
tends to be reactive; that is, they think in terms
of how to respond when a matter ripens into a
dispute. Their use of ADR is tactical rather than
strategic, and incremental rather than inte-
grated. Mediation or arbitration is employed
experimentally (either postdispute or in
predispute contractual provisions) in the
context of specific categories of disputes.
Success in one arena may lead to applications
in other kinds of disputes.186

Expecting to find a general trend toward
systematic and proactive approaches to
conflict, the authors instead concluded that the
corporate sector’s use of ADR tends to be far
from “institutional.” Although a confluence of
factors (such as a company’s perceived
exposure to great risks in litigation, the
background and atti-tude of corporate
business leaders and general counsel, and the
presence of com-mitted “champions”)187

sometimes produce an institutional
commitment to actively managing conflict, the
authors “were surprised at the lack of
‘integration’ in approach to conflict in many of
the corporations.”188 Although it is
understandable and appropriate that
companies tailor approaches to conflict to
specific circum-stances, the authors’
conclusions indicate that companies may be

failing to embrace lessons learned by others
within their own organization—let alone those
of others in the marketplace.

The Cornell studies offer more questions than
answers regarding the present and future of
corporate ADR and conflict management.
There remains much more to understand
about the environmental and internal factors
that determine corpo-rate approaches to
conflict, how ADR can be effectively integrated
into corporate policies and programs, and why
only a small minority of businesses have
embraced systemic approaches to the
management of disputes.

2. MACRO Study of Maryland

Businesses (2003)

The 2003 Business ADR Benchmarking Study
sponsored by the Maryland Mediation and
Conflict Resolution Office (MACRO) reinforces
earlier findings regarding the diversity of
experience with and attitudes toward ADR.189 It
also underlines the point that relatively few
companies have embraced integrated
approaches to managing conflict.

The study was intended to provide a
benchmark against which Maryland busi-
nesses could assess their own conflict
resolution efforts using the components of an
Integrated Conflict Management System
developed by the Society of Professionals in

Table 25: Maryland Business ADR Study: Considerations that Business Organiza-tion Perceive as Important in Assessing the Benefits of Using
Mediation and Other Conflict Resolution Processes to Resolve External Disputes (e.g., Disputes with Vendors, Customers, Partners, and Competitors)

Strongly Neither Agree Strongly

Agree Agree nor Disagree Disagree Disagree

1.Whether the dispute is 

one of a recurring type 

(e.g., frivolous claims) 8.1% 43.2% 27.0% 10.8% 8.1%

2.The type of dispute 

at issue (e.g., contract,

tort, etc.) 13.5% 56.8% 13.5% 2.7% 8.1%

3.The estimated transaction 

costs in terms of outside 

counsel, experts 40.5% 32.4% 10.8% 2.7% 5.4%

4. The indirect costs of 

the dispute (e.g., disrupted 

relationships) 21.6% 37.8% 27.0% 5.4% 5.4%

SOURCE: The Use of ADR in Maryland Business: A Benchmarking Study, Maryland Mediation and Conflict Resolu-tion Office 22 (2004).

Page 71-108_Layout 1  5/31/2018  3:45 PM  Page 96



Global Standards in Mediation PracticeMAADHYAM | COUNCIL FOR CONFLICT RESOLUTION

97

Table 26: Practices Applied in Surveyed Maryland Business Organizations

Extensively Frequently Occasionally Seldom Never

Applied Applied Applied Applied Applied

1.ADR explored prior 

to filling suit 10.8% 18.9% 13.5% 16.2% 37.8%

2. ADR explored after 

suit has been filed 10.8% 18.9% 16.2% 10.8% 40.5%

3. Outside counsel 

provided incentives to 

encourage use of 

ADR approaches 2.7% 2.7% 13.5% 16.2% 59.5%

4. ADR is viewed as a 

cost-saving approach to 

resolve conflicts 13.5% 21.6% 13.5% 16.2% 32.4%

SOURCE: The Use of ADR in Maryland Business: A Benchmarking Study, Maryland Mediation and Conflict Resolu-tion Office 22, 23 (2004).

Table 27: Approaches/Procedures/Tools Applied to Resolve External Conflicts and Disputes in Maryland Business Organizations

Extensively Frequently Occasionally Seldom Never

Applied Applied Applied Applied Applied

1. Corporate ADR policy 

statements on ADR use 

(endorsement of interest 

and institutional support 

of ADR) 5.4% 5.4% 10.8% 18.9% 56.8%

2. Industry ADR 

commitments 

(collaboratively developed 

negotiation/ mediation/

arbitration procedures) 2.7% 8.1% 8.1% 16.2% 62.2%

3. ADR suitability screens 

(examines whether disputing 

parties would favor ADR) 0.0% 5.4% 16.2% 24.3% 51.4%

4. Early case analysis 

(a process that develops 

strategy, limits discovery, 

and charts ADR use) 5.4% 8.1% 13.5% 21.6% 48.6%

5. Decision analysis aids 

(a process designed to help 

make an informed judgment 

about the liability and damages 

that could result from litigation) 8.1% 10.8% 8.1% 24.3% 45.9%

NOTE: Cases in which respondents failed to indicate their response are categorized as “Missing System,” but are not depicted in the tables. Therefore,

the percentages for the tables may not total 100 percent.

SOURCE: The Use of ADR in Maryland Business: A Benchmarking Study, Maryland Mediation and Conflict Resolution Office 22 (2004).
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Dispute Resolution.190 That System
contemplates (1) a business’s use of dispute
res-olution options for all kinds of problems in
an institution; (2) a culture that encour-ages
dissent, and the early resolution of conflict, at
the lowest possible level; (3) the provision of
multiple access points for those seeking
dispute resolution resources, and multiple
options for addressing conflict; and (4) the
provision of a system of support structures,
including institutional champions for conflict
management, over-sight by a body

representing various stakeholders within the
organization, and a mechanism for monitoring
and evaluation.191 Although it is unclear
whether the group of surveyed corporations is
representative of the entire Maryland business
community from large corporations to small
businesses,192 it is probably fair to say that the
survey results depict the practices and
perceptions of organizations that have at least
as much, and perhaps more, ADR experience
than the general business population.

The MACRO survey responses indicate that in

making decisions about the use of “mediation
and other conflict resolution processes,”
lawyers in business organi-zations take into
account the nature and frequency of disputes,
as well as estimated transaction costs and
indirect costs (such as disrupted relationships),
as reported in Table 25. However, as reflected
in Table 26, only a minority of respondents
make a practice of exploring ADR prior to or
after suit has been filed.

Similarly, the results in Tables 27 and 28
indicate that while some companies have

Table 28: Characteristics of Dispute Resolution Efforts by Maryland Business Organizations

Yes No

1. ADR training and education for the legal staff 35.1% 56.8%

2. ADR training and education for the nonlegal staff 13.5% 78.4%

3. The allocation of financial and human resources sufficient to support our efforts 54.1% 35.1%

4. Legal staff are involved in dispute resolution design 67.6% 24.3%

5. External conflict resolution practitioners are used in dispute resolution design and/or execution 37.8% 51.4%

6. Financial and/or performance incentives are awarded for effective use of ADR 5.4% 86.5%

7. Clear guidelines regarding the selection of external neutrals 10.8% 81.1%

8. The opposing party and my organization collaborate on the recommendation of dispute resolution 

procedures and/or neutrals 32.4% 59.5%

9. Opposing counsel provides barriers to the use of alternative dispute resolution processes 

in resolving disputes 24.3% 64.9%

10. My organization is frequently involved in disputes with others, and we have agreed to use alternative 

processes to resolve those frequent disputes 11.8% 88.2%

11. A tracking system that quantifies historical data and provides a reasonable baseline of average 

costs against which performance can be measured is used 16.2% 70.3%

SOURCE: The Use of ADR in Maryland Business: A Benchmarking Study, Maryland Mediation and Conflict Resolution Office 22, 23 (2004).

186Supra note 181, at 122–26., 187Id. at 142–44., 188Id. at 147., 189The Use of Alternative Dispute Resolution (ADR) in Maryland Business: A Benchmarking Study (Maryland Mediation and Conflict Resolution Office,
2004) [hereinafter ADR in Maryland Business]., 190Id. at 2., 191Id. at 14.
192The report’s description of the survey methodology, the method for identifying survey targets, and the rep-resentativeness of the results are confusing, although the distribution of responses the authors describe
“strongly resembl[ing] a stratified random survey” of the total population of Maryland businesses. Id. at 17–19., 193Id. at 31., 194Id. at 8.
195As one senior lawyer at a leading Boston law firm fretted: As an advocate who is a member of a good-sized law firm, I found one of the problems was that many of these ADR issues were addressed by my
transactional corporate partners, who didn’t like me tinkering with the ADR provisions at the end of the deals so they couldn’t close the transaction. Unfortunately, the clauses they used were often taken out of
form books and not really discussed between the parties. Commercial Arbitration at Its Best: Successful Strategies for Business Users 8 (Thomas J. Stipanowich & Peter Kaskell eds., 2001) [hereafter Commercial
Arbitration] (quoting CPR Commission member Harold Hestnes, Hale & Dorr).
196The CPR Institute recently made an effort to inform and educate corporate counsel and businesspersons by assembling guidelines for drafters. See generally, Kathleen Scanlon, Drafter’s Deskbook: Dispute
Resolu-tion Clauses (2002)., 197See Commercial Arbitration, supra note 195, at xxi (quoting CPR Commission member Louis Craco regard-ing legalization of arbitration).
198See Bryant Garth & Yves Dezelay, Dealing in Virtue: International Commercial Arbitration and the Con-struction of a Transnational Legal Order 31 (1996).
199See supra note 195 (italics added).,  200Scott Atlas & Nancy Atlas, supra note 118, at 5–6., 201See, e.g., Michael T. Burr, The Truth about ADR: Do Arbitration and Mediation Really Work?, 14 Corp. Legal Times
44, 45 (2004).
202Jeffery Carr, Vice President & General Counsel, FMC Technology, in The Torch is Passed, Corporate Counsel Panel Discussion, Annual Meeting, CPR Institute for Dispute Resolution, Jan. 29–30, 2004. Williams
Companies General Counsel James Bender agrees: Our experience has not been that arbitration is less expensive [than litigation]. In fact, if you simply provide for arbitration under [standard rules] without
specifying in more detail . . . how discovery will be handled . . . you will end up with a proceeding similar to litigation and as a result of that, the same kinds of costs and other issues. We certainly favor and have
recently had some success in mediation and other step processes in trying to address dispute resolution early. Our job as in-house counsel . . . is cost control; and it’s not so much winning a case as it is getting a
resolution—maybe a business resolution that works and can be done quickly.
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embraced some or all of the various elements
often associated with more sys-tematic,
integrated approaches to conflict
management, including corporate ADR policy
statements or commitments, early case
analysis (ECA), ADR training and edu-cation for
staff, and other approaches, most have not.
(Unfortunately, the report does not present data
by size of organization, so no conclusions can
be drawn regard-ing differences between
large, medium-sized, and small companies.)

The survey’s authors conclude that as a
general rule: “Even businesses that have made
commitments to use ADR still appear to use it
reactively rather than design-ing a system to
prevent conflicts from escalating.”193

3. Questions about the Role of

Contract Planners and Drafters

Perhaps it should not be surprising that when
it comes to managing conflict, so many
businesses remain passive instead of
proactive, ad hoc rather than systematic.
Through ignorance or inclination, the pivotal
players in the development of approaches to
resolving conflict have often failed to move
beyond traditional “liti-gotiation” approaches.
As observed in the 2003 Maryland study,
“while attorneys may be trained in
representing parties in disputes, most have not
been specifically trained in ADR techniques

and processes.”194

A particular concern is the relative ignorance
of ADR and conflict manage-ment options
among those who have the responsibility to
negotiate and draft con-tracts. Although “trial
lawyers” have often had experience with
mediation and other approaches, corporate
transactional counsel tend to have had little or
no experience with these choices—and are
reluctant or unable to incorporate discussions
about dispute resolution in commercial
contract negotiations.195 Thus, opportunities to
incorporate lessons learned from a company’s
or department’s negotiation, media-tion, or

arbitration experiences are often foregone.
Among other things, our inves-tigations into
corporate dispute management must help us
to understand how to effectively channel
feedback into the negotiating and drafting
process.196

4. Commercial Arbitration: The New

Litigation?

U.S.-style litigation continues to have an
impact on commercial conflict resolution,
despite the reduced number of court trials. It
has become the dominant model for
commercial arbitration in this country197 and,
increasingly, internationally.198 An experienced
commercial lawyer and arbitrator succinctly
summed up the modern course of arbitration.

Commercial arbitration has evolved along
many lines. It has expanded beyond conven-
tional settings—construction, maritime,
insurance, commodities, apparel industry, and
the like—where particular expertise was
expected of an arbitrator and relatively well
cabined disputes were anticipated. It now
covers commercial matters of all possible
configurations, including vast, complex matters
with high stakes. It has become virtually
indispensable in the international field, where
the home court advantage and forum selection
are unat-tractive disincentives to litigation as a
method for resolving commercial conflicts.

Table 29: Corporate Legal Times Survey of In-House Counsels—Comparison of Arbi-tration to Traditional Adjudication Processes in Terms of Cost,
Fairness, and Time to Resolution

Cost Fairness Time to Resolution

Less 59.3% 17.0% 78.0%

More — 22.0% 1.7%

Equally 40.7% 61.0% 20.3%

SOURCE: Michael T. Burr, “The Truth about ADR: Do Arbitration and Mediation Really Work?” 14 Corp. Legal Times 44, 45 (2004).

Table 30: Corporate Legal Times Survey of In-House Counsels—Engagement of Companies in ADR Procedures Within a One-Year Period

Arbitration Mediation

More than in previous years 17.9% 39.0%

Equal to previous years 20.5% 49.4%

Less than in previous years 15.4% 3.8%

Not applicable 46.2% 7.8%

SOURCE: Michael T. Burr, “The Truth about ADR: Do Arbitration and Mediation Really Work?” 14 Corp. Legal Times 44, 48 (2004).

Another pair of experienced
commentators echo the
observation that as arbitration
has increasingly been
employed in complex, high-
stakes commercial disputes,
it has taken on more and
more of the characteristics of
a court trial.
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These developments have led to a proliferation
of providers, rules and regimes, more involve-
ment by attorneys, and much more complexity.
Arbitration has become a legalistic method of
adjudication.199

Another pair of experienced commentators
echo the observation that as arbitration has
increasingly been employed in complex, high-
stakes commercial disputes, it has taken on
more and more of the characteristics of a court
trial.

Arbitrators now are charged with ethical and
procedural duties much like judges. They must
make more pretrial . . . disclosures, allow more
discovery, hold more procedural pre-liminary
hearings, and increasingly conduct hearings
under rules of procedure and evi-dence and
write reasoned and detailed opinions. . . .
Arbitrators are now often empowered to and
occasionally are awarding punitive damages.
While avoiding jury trials, these devel-opments
have increased . . . costs, lengthened times to
final decisions, and created more bases for
complaints about the procedures or their
results, all resulting in less finality of decision. .
. .200

Even though, as Table 29 suggests, there is
evidence that arbitration tends to be less costly
and lengthy than litigation,201 one often hears
complaints such as that made recently by one
corporate general counsel.

[W]e found arbitration generally is as
expensive [as litigation] . . . less predictable,
and not appealable. Arbitration is often
unsatisfactory because litigators have been
given the keys to run [it] . . . and they run it
exactly like a piece of litigation.202

A recent survey circulated among 85 leading
commercial arbitrators in the United States
asked them whether they “believe[d] that
arbitration is becoming too much like court
litigation and thereby losing its promise of
providing an expedited and cost efficient
means of resolving commercial disputes,” and,
if so, whether this was a noticeable trend.203

Thirty-one of the 42 arbitrators (72 percent)
who answered the question responded
affirmatively.204 One respected former judge
and full-time arbitrator stated:

Arbitration is indeed trending most harmfully in
the direction of the litigation model. The value
of arbitration to business people is being
undermined by these changes.205

Arbitration remains an important and
sometimes indispensable alternative to
litigation, but it tends to be viewed less
favorably than mediation, which is often per-
ceived as a more effective approach for
achieving benefits such as time and cost
savings, preserved relationships, and more
satisfactory results.206 As Table 30 shows,
studies suggest that while the use of mediation
has continued to grow in recent years, the use
of arbitration has remained relatively steady.207

To employ binding arbitration most effectively
in business disputes, it is criti-cal to
understand as much as possible about the
numerous process choices afforded by
arbitration, and address them in the context of
specific business goals.208 More-over, we must
continue to study the dynamics of arbitration
within the context of broader corporate policies
or programs for conflict management. For
example, recent guidelines published by a

group of leading attorneys propose that
arbitration, while generally preferable to
litigation for the adjudication of commercial
matters, should normally be undertaken only
after efforts have been made to negotiate and,
perhaps, to mediate the dispute.209

5. The Advent of ODR

No treatment of evolving approaches in conflict
resolution can ignore the advent of online
dispute resolution, or ODR.210 The Internet
affords extraordinary opportu-nities for
resolving disputes over long distances
efficiently and at minimal cost, and it is only a
matter of time before the new electronic media
revolutionize our approaches to resolving
disputes, along with most other aspects of
modern life. One harbinger of what is to come
is Square Trade’s Office of Online Dispute
Resolution Services, which has achieved some
prominence as the mechanism for online
nego-tiation and mediation of disputes
between buyers and sellers on eBay. Since
Febru-ary 2000, Square Trade’s growing range
of applications (including eBay, Yahoo!, Google,
the Federal Trade Commission’s
econsumer.gov program, and the Califor-nia
Association of Realtors) has resulted in over
1.5 million disputes being handled online (with
participants representing 120 different
countries), at a current rate of approximately
80,000 new online case filings a month.211

Square Trade claims success rates of over 80
percent when both parties participate in online
mediation, and that over 98 percent of those
parties follow through on settlement
agreements. More than 80 percent of buyers
and sellers report satisfaction with their
experience.212

203Gerald F. Phillips, Is Creeping Legalism Infecting Arbitration?, 37 Disp. Resol. J. 37 (2003)., 204Id. at 38., 205Id. at 39., 206See supra text accompanying note 151; see also supra text accompanying notes 155–
156., 207See, e.g., Burr, supra note 201, at 48., 208Commercial Arbitration, supra note 195, at xxiv–xxv., 209Id. at 5–6., 210See Ethan Katsh & Janet Rivkin, Online Dispute Resolution—Resolving Conflicts in
Cyberspace (2001)., 211E-mail to author from Steve Abernathy, President and CEO, Square Trade (June 18, 2004) (on file with author)., 212Id.
213Elizabeth Hill, Due Process at Low Cost: An Empirical Study of Employment Arbitration Under the Auspices of the American Arbitration Association, in Alternative Dispute Resolution in the Employment Arena,
Proceedings of New York University 53rd Annual Conference on Labor 331, 332–34 (Samuel Estre-icher & David Sherwyn eds., 2004) [hereinafter Hill, Due Process at Low Cost] (citing leading articles and
arguments advanced by proponents and opponents of “promulgated” or “mandatory” arbitration provisions in employment contracts).
214See Stipanowich, Contract Symposium, supra note 2, at 888–917.
215In the typical lemon law program, abbreviated hearings are presided over by a panel comprised primarily of persons not affiliated with the auto industry, after which the panel determines whether the consumer
is entitled to a remedy (perhaps a replacement vehicle or damages). Consumers usually have the option of taking the matter to court if dissatisfied with the panel’s decision. See id. at 899–900 (describing
operation of Maine lemon law).
216Telephone interview with Sandy Mindell, Director, New York Lemon Law Program, New York Office of the Attorney General (Oct. 1, 2003).
217See generally, David S. Schwartz, Enforcing Small Print to Protect Big Business: Employee and Consumer Rights Claims in the Age of Compelled Arbitration, 1997 Wis. L. Rev. 33.
218Stipanowich, Contracts Symposium, supra note 2, at 890–98., 219Id. at 898–903., 220Id. at 903–13., 221Id. at 914–17., 222See ADR in Maryland Business, supra note 189, at 17.
223U.S. General Accounting Office, Employment Discrimination: Most Private Sector Employers Use Alter-native Dispute Resolution, GAO/HEHS-95-150 (1995); U.S. General Accounting Office, Alternative Dispute
Resolution: Employers’ Experiences with ADR in the Workplace, GAO/GGD-97-157, 2 (1997)., 224See Hill, Due Process at Low Cost, supra note 213, at 332–33.
225Telephone interview with Frank Zotto, Vice President for Case Management, American Arbitration Asso-ciation (Dec. 1, 2003).
226Senger, supra note 4, at 6., 227Id. at 133., 
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ODR is still in its infancy, but will come to the
fore as new generations of lawyers and
potential users accustom themselves to
performing all kinds of tasks online. Ulti-
mately, the concept of interaction in a virtual
reality will likely transform many of our
concepts of negotiating and adjudication, and
even our notions of “in court” and “out of
court.”

IV. ADR, CONFLICT MANAGEMENT,
AND EMPLOYMENT AND CONSUMER
CONTRACTS
A. Generally

In recent years, fierce debate has surrounded
the growing use of ADR, and particu-larly
binding arbitration, pursuant to provisions in
standardized individual employ-ment and
consumer contracts.213 The evolution of these
contracts has raised a variety of concerns
regarding private dispute resolution systems,
procedures, and out-comes214—concerns that
formed a primary subtext for the “Vanishing
Trial” Sympo-sium. In this area, qualitative and
quantitative data are a much-needed
foundation for the debate about the nature and
impact of private or quasi-private alternatives.

Prior to the late 1980s, the term “employment
arbitration” was taken to refer to arbitration of
grievances and other matters pursuant to the
terms of a collective bargaining agreement. For
many years, “consumer arbitration” was
primarily repre-sented by dispute resolution
procedures under state motor vehicle lemon
laws. Such programs typically feature a quick
and informal alternative to court litigation for
“problem” vehicles, while preserving

consumers’ right to trial,215 and are usually
over-seen by state offices of attorneys general.
Tens of thousands of matters have been
resolved in this fashion over the years:
between 1987 and 2000, for example, the
New York State Attorney General’s Office
documented 17,154 cases accepted to lemon
law programs within the state, 11,440
hearings, and 10,273 decisions (53 percent
pro-consumer), with consumer recoveries
totaling $172 million.216

In the past two decades, however, a series of
Supreme Court and appellate court opinions
broadening federal arbitration law under the
Federal Arbitration Act have paved the way for
widespread use of standardized provisions for
binding arbitration in securities brokerage,
individual employment, and other kinds of
contracts for consumer goods and services.217

These developments raise special and
continuing questions regarding the
displacement of the public justice system by
private fora.

• Was there effective consent to this
displacement?218

• How was the private system established, and
what oversight, if any, is there by regulatory
agencies, consumer protection groups, or
other entities that represent some balancing of
interests?219

• Are the procedures that have been
substituted for civil rules and rules of evi-
dence sufficient to protect the rights and
reasonable expectations of the employee or
consumer, and is the private tribunal
independent of the company that drafted the

contract?220

• How do the potential or actual outcomes of
the procedure, such as, for example, the range
of available remedies, compare to those
available in the public forum?221

At the same time, proponents of out-of-court
dispute resolution argue that mediation and
arbitration offer potential savings and
efficiencies for aggrieved con-sumers and
employees—and provide viable process
alternatives for protagonists who may not have
the money or resources to make use of the
court system. In 1994, the Dunlop Commission
on the Future of Worker Management
Relations concluded that low-income workers
do not have equal access to the courts, and
that court tends not to be the optimum forum
for those who want to continue working for
their employer.222

Although a thorough treatment of these issues,
which have inspired the pub-lication of a
torrent of academic and professional
perspectives, is beyond the scope of this
article, it is appropriate to briefly take stock of
what we know—and don’t yet know—about
the scope and character of conflict resolution,
and particularly binding arbitration, as
experienced by those bound by consumer and
employment contracts.

B. The Employment Arena

No study has fully documented the extent of
employment arbitration and ADR in the United
States, although General Accounting Office
surveys found that between 1995 and 1997
the percentage of employees pursuing
employment claims through arbitration nearly

227Id. at 133., 228Id. at 6, citing Federal Interagency ADR Working Group, Report of the Interagency Alternative Dispute Resolution Working Group to the President of the United States 2–3.
229Id., 230Id., 231Senger, supra note 4, at 130., 232See ADR in Maryland Business, supra note 189, at 16.
233See generally, CPR Inst. for Disp. Resol., How Companies Manage Employment Disputes, A Compendium of Leading Corporate Employment Programs (2002) [hereinafter CPR, How Companies Manage Employ-
ment Disputes]. Compare Christopher R. Drahozal, “Unfair” Arbitration Clauses, 2001 Univ. of Ill. L. Rev. 695, 720–41 (surveying extant franchise contracts, incidence of binding arbitration clauses, and incidence
of different kinds of “unfair” provisions in arbitration provisions).
234One source estimated that more than 50 percent of nonunion workplaces in the United States now have some form of in-house ADR program. See Alexander Colvin, The Relationship Between Employment Arbi-
tration and Workplace Dispute Resolution Procedures, 16 Ohio St. J. Disp. Resol. 643, 646 (2001) (citing Casey Ichniowski & David Lewin, Characteristics of Grievance Procedures: Evidence from Nonunion, Union
and Double-Breasted Business, Proceedings of the 40th Annual Meeting of the Industrial Relations Research Association (1988)). Colvin conducted a survey of 302 workplaces in the telecommunications industry,
and determined that of the 16 percent of workplaces that had adopted external binding arbitration procedures, 64 percent had also adopted in-house dispute resolution procedures of some kind. Id. at 649.
235See CPR, How Companies Manage Employment Disputes, supra note 233, at 88 (statement of Elizabeth W. Millard, Director and Counsel, Credit Suisse First Boston).
236See id. at 69–70 (statement of Wilbur Hicks, Ombudsman, Shell Oil Company).
237Cindy Halberlin, Director of Giant Food’s Fair Employment Practices Program, reports that the company mediates most EEO claims and cases filed in the courts. Her office employs approaches to respond to and
resolve workplace disputes early. Of 800 internal workplace complaints filed in 2002, only 20 resulted in formal complaints; of the latter, 90 percent were resolved. See ADR in Maryland Business, supra note 189,
at 16–17. See also David Lewin, Dispute Resolution in the Nonunion Firm, 31 J. Conflict Resol. 465, 483 (1987) (concluding that in multistep programs, the majority of claims settle at first step of ADR, most of
the remaining claims settle at the second step, etc.).
238See ADR in Maryland Business, supra note 189, at 24–26., 239Id.
240See Hill, Due Process at Low Cost, supra note 213, at 338–45 (summarizing recent studies on employment arbitration).
241Theodore Eisenberg & Elizabeth Hill, Arbitration and Litigation of Employment Claims: An Empirical Comparison, 58 Disp. Resol. J. 44 (2004).
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Table 31: CPR 2002 Survey of 20 Institutional Employment ADR Programs

Name of Institution Nature of ADR Program

ALCOA After controversy arises, employee may VOLUNTARILY agree to submit complaint to Resolve It 

program; after preliminary management review, employee MAY make separate additional 

election for mediation, and, if mediation fails to resolve the matter, for binding arbitration.

Anheuser-Busch Dispute Resolution Program (DRP) consists of local management review followed, if necessary, 

by mediation and by binding arbitration. The DRP is a condition of employment.

Bank of America Three-step dispute resolution program involves management review, review by personnel 

department, and, finally, by ombudsman. CIGNA Employment dispute resolution begins with 

Speak Easy process involving management or human resources review, followed if necessary by

separate consultant. If employee wishes to press claim, binding arbitration is required in lieu of 

filing a civil suit. Mediation may be requested prior to arbitration.

Credit Suisse First Boston Dispute Resolution Program consists of an internal grievance procedure followed, if necessary, 

by mediation and by binding arbitration. The Program is a condition of employment.

General Electric After an initial informal process, the Resolve Program requires employees to use two levels of 

internal grievance procedures, followed by mediation and binding arbitration. All employees 

hired on or after the effective date of the Program are bound to utilize the Program in lieu of 

going to court.

Halliburton Company The Dispute Resolution Program consists of local management review followed, if necessary, by 

mediation and by binding arbitration. The DRP is a condition of employment.

Johnson & Johnson The Common Ground Program consists of three steps: an Open Door process involving 

management and human resources, a company-sponsored facilitation process, and 

independent mediation. There is NO provision for binding arbitration.

Masco The Dispute Resolution Policy consists of an Open Door process involving management and/or 

human resources, followed, if necessary, by mediation and by binding arbitration. The Policy is a 

condition of employment.

McGraw-Hill The FAIR Program consists of an Open Door process involving management and/or human 

resources, followed, if necessary, by mediation and by binding arbitration. (Unclear from 

materials whether the Program is a condition of employment.)

MG Company Two-step process consists of mediation and binding arbitration. The policy is a condition of 

employment.

Pfizer Program consists of an Open Door policy under which employees may take problems to higher 

levels of management.

Philip Morris USA Program involves arbitration, and perhaps mediation, pursuant to AAA Employment Dispute 

Resolution Rules. Program is a condition of employment.

Rockwell Automation Multiphase process consists of (1) discussions between employee and manager, followed if 

necessary by (2) facilitated process with the help of human resources, (3) review by senior 

management, and (4) appeal to the Business Group Board of Review. The dispute may then 

be submitted to binding arbitration if both parties concur. (However, agreement to arbitration is a 

condition of employment for new employees and various others.)

Shell Shell Resolve program involves multiple steps culminating in mediation and OPTIONAL 

arbitration. Even after arbitration award, an employee may enforce it against the company OR 

FILE SUIT IN COURT.

Texaco Solutions process involves multiple steps culminating in arbitration. (The employee has the 

option of skipping all steps prior to arbitration.) The employee may enforce the arbitration award 

against the company OR FILE SUIT IN COURT; the award may be entered as evidence in court.

Page 71-108_Layout 1  5/31/2018  3:46 PM  Page 102



Global Standards in Mediation PracticeMAADHYAM | COUNCIL FOR CONFLICT RESOLUTION

103

doubled (jumping from 10 percent to 19
percent),223 and the American Arbitration
Association (AAA) has claimed that between
1997 and 2002, the number of employees
covered by AAA employment arbitration plans
grew from 3 million to 6 million.224 The AAA’s
employment case filings grew from 422 cases
in 1993 to 2,133 cases in 2002—a five-fold
increase. As these number reveal, however, the
overall employment caseload remains
miniscule compared to the number of covered
employees; moreover, the AAA anticipates that
employment arbitration filings may actually
taper off as more and more companies adopt a
policy of settling more cases prior to
adjudication.225

1. Employment ADR in U.S.

Government Agencies

Much of the U.S. government’s experience with
ADR involves the resolution of employment
disputes. The specter of a significant rise in
administrative equal employment opportunity
(EEO) complaints and EEO case backlogs,
including hearing delays at the Equal

Employment Opportunity Commission, have
prompted widespread use of mediation of
workplace disputes.226 The EEOC encourages
the use of mediation in the formal complaint
stage of EEO procedures.227

The U.S. Postal Service conducts mediation in
about 10,000 matters each year. In the first
year after ADR was introduced to address
employment disputes, the number of formal
workplace complaints filed fell by almost a
quarter,228 and by another 20 percent the
following year229—results agency personnel
attribute to the positive impact of ADR in
enhancing communications between
employers and super-visors.230 The average
mediation takes about four hours and results
in settlement more than 80 percent of the
time.231

2. Conflict Management and

Employment

Workplace conflict is a primary concern of
employers in the private as well as the public
sector, and many companies have devoted
considerable resources to actively managing

employment disputes. One of the first and
most visible of such multifac-eted programs
was developed by Kellogg Brown & Root. It
includes several process elements aimed at
encouraging employees to seek resolution of
their issues early and, if possible, in a
collaborative fashion.232

A recently published description and analysis
of employment ADR programs at 20 major
institutions provides an interesting perspective
on the use of mediation, arbitration, and other
approaches in this arena; key attributes of
these programs are summarized in Table
31.233

Among this group of large institutional
employment programs, arbitration is prevalent
but not ubiquitous. Companies often make the
use of binding arbitration, or of the entire
conflict resolution program, a condition of
employment; in some cases, however,
arbitration or other elements are presented as
an option that employ-ees may exercise.

Moreover, where arbitration is employed, it is

Table 31:  Continued

Name of Institution Nature of ADR Program

United Parcel Services The Employee Dispute Resolution (EDR) program consists of five steps including Open Door, 

Facilitation, Peer Review, and Mediation, followed by OPTIONAL binding arbitration.

UBS Paine Webber F.A.I.R. Program consists of multiple steps; binding arbitration is OPTIONAL for discrimination, 

harassment, and retaliation issues; employee may alternatively file suit in court or seek relief 

before an appropriate administrative agency.

U.S. Air Force Mediation program is part of agency employment ADR program.

U.S. Postal Service Redress Mediation Program.

SOURCE: CPR Institute for Dispute Resolution, How Companies Manage Employment Disputes, A Compendium of Leading Corporate Employment

Programs 103–499 (2002).

242See Hill, Due Process at Low Cost, supra note 213, at 335–36. A survey of 321 plaintiffs’ attorneys determined that responding lawyers accepted only 5 percent of the employment discrimination cases of
prospective clients seeking representation. They required, on average, minimum provable damages of $60,000–65,000, a retainer of $3,000–3,500, and a 35 percent contingency fee. William Howard, Arbitrating
Claims of Employment Discrimination, 50 Disp. Resol. J. 40, 44 (1995).
243Supra note 241, at 48. See also Michael Delikat & Morris M. Kleiner, An Empirical Study of Dispute Res-olution Mechanisms, 58 Disp. Resol. J. 56 (2004) (comparing results of jury trials in federal court in
South-ern District of New York with results in employment arbitrations at NASD; finding that in arbitrated and litigated employment cases completed during same period, claimants had higher success rate in
arbitration than in court).
244Supra note 241, at 49., 245Id. at 51., 246Id. at 52. See also Lewis L. Maltby, Employment Arbitration and Workplace Justice, 38 U.S. F. L. Rev. 105, 112–14 (2003) (discussing impact of summary 
judgment in court).
247See National Academy of Arbitrators, Guidelines on Arbitration of Statutory Claims Under Employer-Pro-mulgated Systems, Due Process Protocol for Mediation and Arbitration of Statutory Disputes Arising Out of
the Employment Relationship (May 21, 1997), available at <http://www.naarb.org/>. Although the standard is by no means a standard embraced by the whole community of employment lawyers, it is an important
effort to establish a basic floor of expectations for employment arbitration processes.
248See generally, Lisa B. Bingham & Shimon Sharaf, Employment Arbitration Before and After the Due Process Protocol for Mediation and Arbitration of Statutory Disputes Arising Out of Employment: Prelimi-nary
Evidence That Self-Regulation Makes a Difference, in Alternative Dispute Resolution in the Employ-ment Arena, Proceedings of New York University 53rd Annual Conference on Labor 303 (Samuel Estreicher &
David Sherwyn eds., 2004).Professor Bingham’s earlier research has been much cited as the basis for concerns regarding the “repeat player effect” in employment arbitration, but the relevant study does not
make clear that it is an employer’s multiple experiences with the same arbitrator, as opposed the presence of a personnel manual, that is sig-nificant. See Hill, Due Process at Low Cost, supra note 213, at 340.
249See Shearson/American Express v. McMahon, 482 U.S. 220 (1987) (holding that claims under RICO and the Securities and Exchange Act of 1934 Act are subject to arbitration).
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usually the final stage of a care-fully designed
stepped process aimed at “filtering” grievances
and disputes through a series of intervention
strategies, starting with informal
communications between an employee and a
manager or internal third party.234 The goal, in
the words of a representative of Credit Suisse
First Boston, is “to provide employees with a
means of raising and resolving workplace
concerns at an early stage.”235 Mediation is
nor-mally an intermediate stage. Some
programs, such as Shell’s, offer incentives, and
others (like GE’s) offer rewards, to encourage
employees to obtain independent legal advice

to assist the employee in making an informed
decision with respect to settle-ment.236 In
practice, the vast majority of disputes are
resolved in the early stages; it is the
exceptional case that reaches arbitration or
litigation.237

The 2003 MACRO study of conflict resolution
in Maryland business organiza-tions includes
substantial data on approaches for the
resolution of workplace dis-putes.238 To the
extent that the MACRO results reflect the
spectrum of business experience in Maryland,
they suggest that businesses do tend to place
a good deal of emphasis on the identification
of workplace conflicts, and often employ
formal grievance procedures. Interestingly, it
appears that only a minority of companies
have embraced the use of mediation or other
conflict-management practices identified
among the companies in the CPR Institute
survey.239

3. Empirical Studies of Binding

Arbitration of Employment Cases

Having observed that companies have a
number of conflict-management and reso-
lution options short of binding arbitration, and
that there is substantial evidence that these
can be mutually advantageous for both
employees and employers, there remain
discrete questions about the practical impact
of submitting employment discrimina-tion or
other claims to binding arbitration instead of a
court of law. A number of empirical studies
have now explored this issue.240 Eisenberg and
Hill recently pub-lished a study comparing a
randomly selected sample of arbitrated cases
under the American Arbitration Association’s
National Rules for Resolution of Employment
Disputes in 1999–2000 with state court trial
outcomes reported by the Civil Trial Court
Network.241 They concluded that higher-paid

employees pursuing non-civil-rights
employment claims—the group most likely to
be able to afford to go to court and therefore
most represented in state court trials242—won
more frequently in arbi-tration than at trial.243

The authors found no statistically significant
difference in median or mean awards in trial
and arbitration.244 Moreover, the evidence
indicated that the mean and median times to
resolution were much shorter in arbitration
than in litigation.245 They also observed that
some pro-employee arbitration awards would
probably have ended up as pro-employer
summary judgments in litigation, since courts
are significantly more likely than arbitrators to
dismiss claims prior to trial on the merits.246

Once again, the Eisenberg and Hill study
reinforces the critical importance of carefully
scrutinizing “case specifics”—here,
distinguishing between different classes of
claimants (higher- versus lower-paid
employees) and different kinds of disputes
(such as civil rights versus non-civil-rights
employment claims). They also point out the
significance of procedural context: the AAA
had sponsored, and adheres to, the Due
Process Protocol for Mediation and Arbitration
of Statutory Disputes Arising Out of the
Employment Relationship,247 which attempts to
address many of the issues of procedural
fairness that have been raised by employee
advocates; some other employment ADR
procedures do not provide such due process
protections. The latter conclusion—that the
imposition of community due process
standards in private arbitration has positive
implications for employees—is reinforced by
the latest research conducted by Lisa
Bingham.248

C. Regulated Arbitration and
Mediation of Investor/Broker

Disputes

250See generally, Constantine N. Katsoris, SICA: The First Twenty Years, 23 Fordham Urb. L.J. 483, 535–38 (1996).
251Michael A. Perino, Report to the Securites and Exchange Commission Regarding Arbitrator Conflict Dis-closure Requirements in NASD and NYSE Securities Arbitrations 7 (Nov. 2002) [hereinafter Perino Report].
252One leading Atlanta-based investor attorney (and former President of the Public Investors Arbitration Bar Association) states: One very positive effect of SRO arbitration is that it has made it economically feasible
to file and pros-ecute [cases involving less than $100,000 in damages, of which there are many], whereas they never could have been brought in the Federal court system. The cost would be prohibitively
expensive, and the time from filing to judgment equally burdensome. But these cases can be done in arbitration and in many parts of the country constitute a significant percentage of the caseload. In my
observation, often-times the people who have lost $50,000–75,000 are the ones who are most affected by their losses.
E-mail to author from J. Patrick Sadler, Partner at Sadler & Hovdesven, P.C. (May 10, 2004) (on file with author).
253J. Patrick Sadler relates: At the same time, we must work to keep the cost of arbitration for the public customer as low as possi-ble. At the NASD, a two day hearing on a $60,000 claim costs $3000, or 5% of
the claim amount. Not only are the costs of arbitration a significant percentage of smaller claims, but often the dollar costs are prohibitive for people who have already lost most or all of their savings.
254See SAC Award Surveys, Sec. Arb. Commentator (2004).
255E-mail to author from Richard Ryder, Editor of Securities Arbitration Commentator (May 3, 2004) (on file with author).
256Interview with Pearl Zuchlewski, Partner at Goodman & Zuchlewski LLP, New York, May 4, 2004.

Having observed that
companies have a number
of conflict-management
and reso-lution options
short of binding arbitration,
and that there is substantial
evidence that these can be
mutually advantageous for
both employees and
employers, there remain
discrete questions about
the practical impact of
submitting employment
discrimina-tion or other
claims to binding
arbitration instead of a
court of law.
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1. Displacement of Court Litigation

in Securities Disputes

Since the U.S. Supreme Court paved the way
for broad enforceability of arbitration provisions
in contracts between investors and securities
brokers,249 such provisions have become
ubiquitous. A growing number of investor-
claimants have found them-selves before
tribunals of the National Association of
Securities Dealers (NASD), the New York Stock
Exchange (NYSG), and other self-regulatory
organizations (SROs) of the securities industry.
Composite figures for the NASD and other

SROs reflect important growth in case filings
during the past two decades: the tremendous
growth of the investor base and recent market
reverses have added new momentum to the
long-term trend. Equally impressive is the
growth of investor-broker mediation under the
auspices of recently established programs at
the NASD and the NYSE, as shown in Table 32.

Out-of-court dispute resolution has virtually
displaced court litigation as a means of
resolving disputes in the arena of investor-
broker disputes. Investor-broker arbitration and
mediation are regulated more extensively than

any other form of out-of-court dispute
resolution. The Securities and Exchange
Commission (SEC) over-sees the practices and
policies of all SRO arbitration programs,
conducting audits and passing on changes to
arbitration procedures; the General Accounting
Office also conducts occasional reviews, such
as a recent study on the payment of arbitra-
tion awards by brokerage firms. The Securities
Industry Conference on Arbitration (SICA),
established two decades ago at the behest of
the SEC, provides a forum for debate on policy
and procedural issues among representatives
of SROs, the securi-ties industry, and

Table 32: Composite Figures—Arbitration Filings, Mediation at NASD, NYSE, and Other SROs

Year Total Cases Received in Arbitration Programs Mediations Held at NASD, NYSE (Since 1998)

2002 9,099 2,542

2001 7,742 494

2000 6,156 531

1999 6,274 512

1998 5,575 517

1997 6,665 —

1996 6,510 —

1995 7,271 —

1994 6,531 —

1993 6,562 —

1992 5,451 —

1991 5,869 —

1990 5,332 —

1989 5,404 —

1988 6,097 —

1987 4,357 —

1986 2,837 —

1985 2,788 —

1984 2,464 —

1983 1,737 —

1982 1,319 —

1981 1,034 —

1980 830 —

SOURCE: Data provided by George Friedman, Director, NASD Dispute Resolution Program (October 2003).
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representatives of the investing public.250 SICA
produced the orig-inal Uniform Code of
Arbitration, the model (and minimum standard)
for all current SRO arbitration procedures; it
continues to review and revise provisions of
the Code and offer guidance regarding parallel
SRO rules. The NASD also has an advisory
body representing different constituencies.

Judicial encouragement of securities
arbitration is founded in part on the perceived
benefits of the alternative for both industry
members and customers, including reduced
costs and speedier results.251 As in the
employment arena, the arbi-tration system has
made it possible to try smaller cases that
might never have seen the inside of a
courtroom.252 At the same time, the costs
associated with arbitration hearings, including
administrative costs and arbitrator fees, can in
some cases be an obstacle.253

2. Comparisons to Court Process

In the quarter-century since McMahon,
securities arbitration continues to evolve. It
remains something different and apart from
court litigation, but has come to share more
and more features with traditional court trial in
some respects, including increased emphasis
on prehearing discovery and the availability of

punitive damages. Moreover, the growth of
securities arbitration has stimulated the
establishment of the Public Investors
Arbitration Bar Association (PIABA), an
organization of “repeat players” in securities
arbitration who are among the most active
representatives of the investing public. PIABA
holds conferences, publishes educational
materials, and lobbies the SEC and other
regulatory bodies on behalf of its constituency.

And, while arbitration is not a system of
precedents, there are also published decisions
in the securities arena. A periodical called the
Securities Arbitration Com-mentator (SAC)
scrutinizes developments in the field and
summarizes and analyzes arbitration awards,
which have been routinely published in SAC
Award Surveys.254 Richard Ryder, the Editor of
SAC, explains the importance of making data
on arbi-tration of investor-broker disputes
broadly available to the public.

My years in the securities industry have taught
me that sunshine is the best antiseptic. . . . It
relieves distrust, empowers those who are
sympathetic, and it steals thunder from your
detractors. Perhaps the most potent remedy
delivered by SICA to the unfairness percep-
tions that face securities arbitration has been

the Public Award. Employment and consumer
arbitration involves the “little guy” and that’s
who the courts, the media and public offi-cials
are paid to protect. In B2B arbitration,
confidentiality is a constructive and helpful
tool. In consumer arbitration, it is anathema.

The process can be private, so long as there is
the opportunity for evaluation. Public Awards
provide information about cases and the
people in them that enable myths to be
dispelled and sound hypotheses to be tested.
Over the years, SAC has provided statistical
information garnered from Public Awards to
the GAO, the media, and other agencies that
have allowed those evaluators to accept what
they have been told by supporters of the
process—because they have been able to
independently verify the information with
quantitative data. SAC has used the Award
Database during these past 15 years to
publish its own statistical comparisons. We
have put the Awards on the Internet for public
inspection.

. . . [T]he availability of Public Awards has
permitted us to survey such aspects of the
arbitration process as the frequency of
arbitrator service, the prevalence of attorney
fee awards, the dynamics of defamation and
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discrimination cases, employment awards in
general, how forum fees are assessed among
the parties, how customers fare in arbitration,
outcomes in online trading cases, the results
for pro se claimants, the use by arbitrators of
punitive damages, their willingness to impose
other sanctions, details about raiding cases,
situs as a factor in outcomes, the top 100
broker/dealers in arbitration, and numerous
other mini-surveys.

The Awards must supply reliable and
substantive information, because they are the
raw material with which outsiders must
work.255

Reflecting endless rounds of debates over the
rights of investors and the needs of brokers,
the NASD and NYSE Arbitration Rules have
become increasingly lengthy and detailed.
Here, again, anecdotal evidence supports the
notion that the litigation model has had
considerable impact on private arbitration. As
one long-time advo-cate familiar with the
NASD securities and employment arbitration
programs says:

The rules are starting to look like the Federal
Rules of Evidence. For the types of clients I
represent, it is an impediment to getting a
reasonable, fair and expeditious answer.256

In 1996, concerns regarding the growing cost
and complexity of securities arbi-tration
procedures led to a set of proposals for the
reform of NASD arbitration by a group headed
by former SEC head Professor David Ruder.257

It is no sur-prise that, as in the court system,
mediation has become an increasingly popular
alternative.258

3. The Need for Empirical

Information

In 2002, the SEC sponsored a study by
Professor Michael Perino regarding the oper-
ation of arbitrator disclosure requirements in
securities arbitration.259 Among other
information, Professor Perino sought empirical
data on the experience of investors in
securities arbitration, and determined that the
most comprehensive study of investor
outcomes was the GAO’s 1992 report,
Securities Arbitration: How Investors Fare,260

which examined results in arbitration over an
18-month period between 1989 and 1990.
The report found “no evidence of a systemic
pro-industry bias” in arbi-trations sponsored by

the NASD, NYSE, and other SROs when
compared to arbitra-tions conducted by the
AAA. Among other things, the GAO noted, in
SRO arbitrations, panels found for investors in
about 59 percent of arbitrations versus 60
percent of AAA-sponsored arbitrations.
Prevailing investors received average awards
of about 61 percent of the damages claimed,
as opposed to awards averaging 57 percent of
amounts claimed in AAA proceedings.261

The Perino report summarizes more recent
GAO findings as well as SICA and NASD data
on arbitration outcomes, pointing out minor
reductions in the percent-age of investor
awards and higher rates of settlement. From
1980 to 2001, Perino notes, of 31,001 public
customer cases in SRO arbitrations, 16,294 (or
between 52–53 percent) resulted in some
award for the customer.262 In the three years
since GAO’s last report, moreover, customers
won in 54.18 percent of the cases.263

Importantly, SRO-sponsored arbitration—

arbitration before panels under the auspices of
the NASD and NYSE—is more than ever the
only adjudicative choice; even non-SRO
arbitration is very rare. As Perino observes, a
two-year SICA-sponsored pilot project aimed
at encouraging investors and their counsel to
choose outside arbi-tration produced hardly
any positive response,264 and the NASD has
produced surveys suggesting investors and
counsel tend to be satisfied with the
process.265 Perino con-cludes, however, that
more is needed.

Given the unquestioned significance of
securities arbitrations, it is critical that the
SROs resolve any lingering concerns about
pro-industry bias. To date, available empirical
evi-dence, particularly with respect to investor
perceptions of the arbitration process, is fairly
limited and only suggests that there are no
substantial systemic problems in SRO arbitra-
tions. As a result, this Report recommends the
SROs sponsor additional independent studies
to further evaluate the impartiality of the SRO
arbitration process.266

SICA, the NASD, and the NYSE have convened
a committee for the purpose of cre-ating and
executing such a study. One issue to be
addressed, however, is how to “benchmark”
results and perceptions in SRO arbitration
against results and percep-tions of court
resolution, given the absence of current court
cases.

D. Looking Ahead: What We Need to

Know

The need for reliable, useful empirical evidence
is most crucial in the ongoing debate regarding
private justice systems. We know that
companies sponsor many different kinds of
programs for the management of employee
grievances, and that such pro-grams usually
resolve disputes without adjudication. Given
the willingness of some provider organizations
to share raw data on case filings and
dispositions, several scholars have begun to
develop a growing body of data permitting
comparisons between arbitration and litigation.
In the securities arena, the broad availability of
data on arbitration awards is an integral part of
regulated investor-broker arbitration, and
provides a specific measure of comparison
with results in public fora.

Quantitative and qualitative information about

The Perino report
summarizes more recent
GAO findings as well as SICA
and NASD data on arbitration
outcomes, pointing out
minor reductions in the
percent-age of investor
awards and higher rates of
settlement. From 1980 to
2001, Perino notes, of
31,001 public customer
cases in SRO arbitrations,
16,294 (or between 52–53
percent) resulted in some
award for the customer.262
In the three years since
GAO’s last report, moreover,
customers won in 54.18
percent of the cases.
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the costs and benefits to employees and
consumers should underpin the arguments of
academics and the logic of courts. This sort of
information may also lead some drafters to
conclude that as a private forum becomes
more and more like litigation, it may or may
not be preferable to court trial.

V.CONCLUSION
The many-faceted “quiet revolution” in ADR
and conflict management has resulted in many
changes in the environment of court litigation,
including the evolution of a wide range of
process tools aimed at managing conflict.
There is substantial evi-dence that mediation
and other ADR approaches can result in
enhanced satisfac-tion, reduced dispute
resolution costs, shorter disposition times,
improved compliance with a settlement, and
other benefits in some contexts. Much,
however, hinges on the nature of the program
and the participants, and there is still much to
learn—and decide—about the role of ADR in
the public justice system.

Confronted with increasingly daunting litigation
costs and perceived great risks, the great
majority of major businesses were led to
experiment with ADR. In recent years,
mediation has become a more and more
popular alternative. A number of companies
have taken a strategic approach to conflict
management and estab-lished programs
aimed at resolving various kinds of disputes
early, informally, and at least cost; such
companies can often document significantly
reduced levels of litiga-tion. Most companies,
however, continue to take an “ad hoc”
approach to conflict resolution, and employ
mediation or arbitration within the context of a
more tradi-tional legal practice. Many
corporate transactional lawyers lack
fundamental infor-mation about conflict
resolution options. Meanwhile, commercial
arbitration has come to look a lot like litigation.

As for litigation, to paraphrase Mark Twain, the
rumors of its demise are greatly exaggerated.

If fewer litigators are plying their trade in the
courtroom than two decades ago, more seem
to be finding employment in business and
other arbitra-tion, and in mediated negotiation.
What does this portend for participants,
counsel, and the justice system? For one thing,
various forms of binding arbitration have taken
on more and more of the features of court
litigation; while some tend to focus on the
need for private adjudication to embrace facets
of court procedure to handle complex disputes
or ensure a party due process, others complain
about perceived delay and added expense. In
the latter vein, one has even begun to hear
concerns that lawyers will “judicialize”
mediation, robbing it of the benefits that have
encour-aged its extraordinary growth.267

The implications of displacing public
procedures and precedents are of most
concern in those contexts involving significant
disparities in bargaining power, including
individual employment and consumer
contracts. Encouraged by receptive federal and
state courts, many companies have
incorporated binding arbitration agreements in
consumer services and employment contracts.
Many businesses, more-over, now have
multistep conflict-management systems

designed to address employee grievances and
disputes without public or private adjudication.
Current data indicate that, under procedures
incorporating recent due process standards
(such as the AAA Rules), white-collar
employees may enjoy outcomes comparable or
superior to liti-gation, and for some, arbitration
may currently be the only affordable
mechanism to adjudicate a claim. We must go
much further with our quantitative and qualita-
tive investigations of ADR in these realms,
however, in order to confidently address the
important controversies surrounding due
process in employment and consumer
arbitration—particularly where, as in the
securities arena, court litigation and its related
procedures and system of precedents are
effectively displaced by out-of-court
processes.

Looking back over the last quarter-century, in
which members of the bench and bar played a
pivotal role in promoting alternatives to
traditional litigation in an effort to provide more
rapid, more flexible, and/or more appropriate
relief, one is reminded of the long-ago
evolution of the Court of Chancery and the
tension between the Equity Court and courts of
common law.268 As that history illustrates, our
system of justice will continue to evolve; and
there will continue to be tensions between the
desire for more perfect adjudication on the one
hand, and less expen-sive, more efficient, or
more flexible choices on the other. There will
always be a need for carefully crafted and
effectively executed research, both qualitative
and quantitative.

257See Report of the Arbitration Policy Task Force to the Board of Governors National Association of Secu-rities Dealers, Inc. 87, 433 (Jan. 1996). See also Perino Report, supra note 251, at 7.
258See Table 32., 259See Perino Report, supra note 251., 260Id. at 31, citing GAO, Securities Arbitration: How Investors Fare, Rep. No. GAO/GGD-92–74 (May 1992) [hereinafter How Investors Fare].
261Id., 262Id. at 32., 263Id. at 33.
264Id. at 34, citing SICA, Final Report, Securities Industry Conference on Arbitration Pilot Program for Non-SRO Sponsored Arbitration Alternative (2002).
265Id. at 34., 266Id. at 37.
267See Stipanowich, Multi-Door Contract, supra note 140, at 403 (discussing the “colonization” of commer-cial arbitration by lawyers, and potential fate of mediation).
268A dramatic retelling of the apogee of the struggle may be found in Catherine Drinker Bowen, The Lion and the Throne, ch. 27 (1957).

A number of companies have
taken a strategic approach
to conflict management and
estab-lished programs
aimed at resolving various
kinds of disputes early,
informally, and at least cost;
such companies can often
document significantly
reduced levels of litiga-tion.

This information or any portion thereof
may not be copied or dis-seminated in
any form or by any means or down-
loaded or stored in an electronic data-
base or retrieval system without the
express written consent of the Ameri-
can Bar Association.
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In Selam Advocate Bar Association,
T.N. vs. Union of India (2005) 6 SCC
344, Hon’ble Mr. Justice Y. K.
Sabharwal, speaking for the Hon’ble
Supreme Court of India observed
that the requirement of reformulation
of the terms of a possible settlement
is directory being governed by the
word “may”, once there exists
element of settlement which may be
acceptable to the parties, they
“shall” be made to apply their mind
so as to opt for mediation as
specified in S. 89, CPC, one of four
ADR modes.

The court is not involved in actual
mediation – S. 89(2)(d) only means
that when mediation succeeds, court
may pass a decree in accordance
with term of settlement accepted by
the parties and may execute it, if the
parties so wish. 

HON’BLE SUPREME COURT
OF INDIA ON MEDIATION

IN AFCONS INFRASTRUCTURE LIMITED

AND ANOTHER VERSUS CHERIAN VARKEY

CONSTRUCTION COMPANY PRIVATE

LIMITED AND OTHERS (2010) 8 SCC 24

Hon’ble Mr. Justice R.V. Raveendran

speaking for the Hon’ble Supreme Court

of India observed that:

If the parties are not agreeable for either
arbitration or conciliation, both of which
require consent of all parties, the court has
to consider whether mediation which does
not require the consent of parties for
reference, is suitable and appropriate and
refer the parties to the same. Once facility of
mediation is available, then the choice
becomes wider. If the suit is complicated or
lengthy, mediation will be the recognised
choice. If the suit is not complicated and the
disputes are easily sortable or could be
settled by applying clear-cut legal principles,
yet mediation should be preferred choice.

109
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In VIKRAM BAKSHI & ORS. VERSUS SONIA KHOSLA (DEAD) BY

LEGAL REPRESENTATIVES (2014) 15 SCC 80, Hon’ble Mr. Justice

Dr. A.K. Sikri, speaking for the Hon’ble Supreme Court of India

observed that:

It would have been more appropriate for the parties to atleast agree to
resort to mediation as provided under Section 89  CPC and make an
endeavour to find amicable solution of the dispute, agreeable to both the
parties. One of the aims of mediation is to find an early resolution of the
dispute. The sooner dispute is resolved the better for all the parties
concerned, in particular, and the society, in general. For parties, dispute
not only strains the relationship but also destroy it. And, so far as society
is concerned it affects its peace. So what is required is resolution of
dispute at the earliest possible opportunity and via such a mechanism
where the relationship between individual goes on in a healthy manner.
Stating this, His Lordship quoted Warren Burger, who once said:

“The obligation of the legal profession is… to serve as healers of
human conflict… we should provide mechanisms that can produce an
acceptable result in shortest possible time, with the least possible
expense and with a minimum of stress on the participants. That is what
justice is all about.” 

MEDIATION is one such mechanism which has been statutorily brought
into place in our Justice System. It is one of the methods of alternative
dispute resolution and resolves the dispute in a way that is private, fast
and economical. It is a process in which a neutral intervener assists two
or more negotiating parties to identify matters of concern, develop a
better understanding of their situation, and based upon that improved
understanding, develop mutually acceptable proposals to resolve those
concerns. It embraces the philosophy of democratic decision-making

There is always a difference between winning a case and seeking a
solution. Via mediation, the parties will become partners in the solution
rather than partners in problems. The beauty of settlement through
mediation is that it may bring about a solution which may not only be to
the satisfaction of the parties and, therefore, create a win win situation,
the outcome which cannot be achieved by means of judicial
adjudication. Thus, life as well as relationship goes on with Mediation for
all the parties concerned and thus resulting into peace and harmony in
the society. While providing satisfaction to the litigants, it also solves the
problem of delay in our system and further contributes towards
economic, commercial and financial growth and development of the
country.”

Mediation ensures a just solution acceptable to all the parties to dispute
thereby achieving ‘win-win’ situation. It is only mediation that puts the
parties in control of both their disputes and its resolution. It is mediation
through which the parties can communicate in a real sense with each
other, which they have not been able to do since the dispute started. It is
mediation which makes the process voluntary and does not bind the
parties against their wish. It is mediation that saves precious time,
energy as well as cost which can result in lesser burden on exchequer
when poor litigants are to be provided legal aid. It is mediation which
focuses on long term interest and helps the parties in creating
numerous options for settlement. It is mediation that restores broken
relationship and focuses on improving the future not of dissecting past.
It is based on an alternative set of values in which formalism is replaced
by informality of procedure, fair trial procedures by direct participation of
parties, consistent norm enforcement by norm creation, judicial
independence by the involvement of trusted peers, and so on. This
presents an alternative conceptualization of justice.
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hen the participants
have reached
agreements on all of
the agenda items, it is
time to review notes
and any interim
agreements made in
order to summarize

the information from earlier in the sessions. At
this point the mediator’s role is to help
participants add specificity, test for durability,
resolve any additional issues that surface
during this time, and act as scribe. In the
InterLocal Conflict Resolution program,
mediators do not compose agreements, but
rather, assist the parties in crafting and writing
their own agreements. This supports our

philosophy of the parties’ self-determination,
as well as protecting mediators from potential
claims down the road of “forcing agreements.”
If it is the parties’ agreement, there are fewer
chances of perceived or real coercion.

Some pointers for an orderly

process

l Check the accuracy of each agenda item
agreement with the participants.

l Make sure the agreements are realistic
and durable.

l Take the necessary time - do not rush.

l Do the participants believe the agreements
are “fair?”

If “something doesn’t feel right,” take the time

to explore underlying feelings with the
participants. Otherwise good agreements on
their face can be sabotaged if the feelings
emerge after the mediation session.

Agreements reached in mediation are not
“legally binding.” Binding is something a judge
or arbitrator can impose on an agreement.
Agreements written in mediation are contracts,
and enforceable under contract law. The more
specific the terms of the agreement, the more
likely they are to be enforceable.

Agreements written in mediation are intended
to remind the participants of their ongoing
responsibilities to each other. Because of the
nature of employment disputes, which are
often more relational than contractual, some
agreements may not be enforceable.

Summarizing and
Writing agreementS

-Ann McBroom and Stephanie Blondell
Associate Director of the Straus Institute for Dispute Resolution

W
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Agreements about how and when the
participants will communicate in the future, or
how they will treat each other, may be written
for the participants’ benefit only.

Mediation agreements should spell out
decisions, intentions and future behavior so
participants leave with a clear understanding
of each other’s expectations. Written
agreements have a psychological effect, and
increase the likelihood that the settlement will
be adhered to over time. This permanent
reminder tends to hold people to their word.

The agreement is the product of the work
between the participants and the mediator, and
participants are responsible for the phrasing
and terms of settlement. Mediators write down
the agreement and read it out loud for the
participants’ consideration. Some
considerations mediators may want to
suggestion include:

USE PLAIN ENGLISH
Match the formality of the language to the
setting. For the most part, use plain simple
English. Avoid legal terms. Legal gobbledygook
has no place in a mediation agreement. Vague
words and dense prose will only serve to
confuse the participants later on, when they
are trying to remember what they agreed to.

Here are some examples of formal, legalistic
terms often used in mediation agreements that
can be replaced by simpler words that are
easier to understand.

(Adapted from Henry Weihofen, Legal Writing
Style. West Publishing Co., St. Paul, Minn.
1980. P. 64)

IDENTIFY PEOPLE BY FULL NAMES
Always use full names rather than a salutation
and a last name. Identify Sarah Smith rather
than Ms. Smith, or “the claimant.” Use the full
name of a business, and specify the branch if
the business has multiple branches. Identify
each action with the name of the person or
business who is performing the action. In this
way, each provision will be understandable,
even if it is separated from the other
provisions.

Specify Dates and Times. Be sure agreements
have precise dates and, if necessary, times, for
each expected action.

SPECIFY METHOD OF PAYMENT
Many agreements call for one person to pay
money to another person. Do not allow
anything about monetary transactions to be
vague. Mediation agreements should state
exactly who is to pay how much to whom,
when and in what form. Certified check or
money order leaves a record of payment, and
avoids the potential of bounced checks.

ANSWER WHO, WHAT, WHEN,
WHERE, HOW AND WHAT IF
S-P-E-L-L it out! Each provision should include
all of the above components. Include the name
of the person or business who is to perform
the action (who), what precisely they are to do
(what), the date and time they are to perform
the action (when), the location, with address
(where), and the method they are to use (how).
Including a consequence, or alternative for
failure to perform can be difficult to discuss,
but is an important factor in durable
agreements. Include even small, “assumed”
agreements in written form.

WHENEVER POSSIBLE, INCLUDE THE
INTENTIONS BEHIND THE
AGREEMENT OR BEHIND THE
PROVISION.
For example, “In order to provide regular and
consistent forum for communication, Sally
Smith and Bob Brown agree to set aside 1
hour to meet together on Tuesday mornings at
9:00 a.m. These meetings will begin the week
of October 1, 2003, and continue as long as
the two work together in the same unit.” This
way, participants can evaluate whether or not
the agreement is achieving the intended result.

Instead of Use

apprise inform

cease stop

commitment promise

communicate write, telephone

demonstrate show

desire wish

effectuate bring about

eliminate remove

employment work

endeavor try

expiration end

locality, location place

locate find

objective aim

prior to before

remuneration pay, wages, fee

reside live

utilize use

afford an opportunity allow
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113LIST EACH PROVISION SEPARATELY
Agreements will probably require certain
actions by each participant. To keep the
agreement clear and understandable, state
each requirement in a separate, numbered
paragraph. An agreement organized in this way
can be managed and discussed more easily if
questions of compliance and interpretation
later arise.

BE EXPLICIT ABOUT WHETHER THE
TERMS OF ONE AGREEMENT ARE
TIED TO THE TERMS OF ANOTHER
AGREEMENT. 
I.e., “Bill will write Sharon a letter of apology.
Kathy will remove her letter from Bill’s file,”
may be more clearly stated as, “After Bill
writes a letter of apology to Sharon, and Kathy
receives confirmation of this from Sharon,
Kathy will remove her letter from Bill’s file.”

OMIT BLAME, FAULT AND GUILT. 
A mediation agreement should be devoid of
any faultfinding. By omitting statements of fault
or blame, the participants save face, and can
move ahead without the burden of a past
wrongdoing. Agreements are written with a
future focus.

BALANCE THE AGREEMENT
Agreements should include some future or
current obligation of all participants, even if
one person has most of the obligation. Look for
opportunities to include both participants in the
agreement.

DO NOT INCLUDE ABSENT THIRD
PARTIES IN THE AGREEMENT. 
Avoid the complication of including any
actions, passive or active, by someone who is
not present at the mediation or signing the
agreement. Even simple inclusions can result
in failed agreements if the third person does
not want to participate.

SPELL OUT SPECIFICALLY THE
CONSEQUENCES FOR FAILURE TO
PERFORM
A duty or non-monetary agreement “Failure to
keep the agreement as outline above will result
in ________.”

INCLUDE A DATE BY WHICH THE
TERMS OF THE AGREEMENT MUST
BE COMPLETED
Otherwise it is not enforceable. I.e., “Carla will
write a letter to our supervisor by November 1,

2002, explaining the ‘shoe incident.’”
Encourage the parties to set attainable dates;
allow for a couple of sick days, or a computer
breakdown when setting dates.

INCLUDE A FULL AND FINAL
SETTLEMENT CLAUSE 
In mediations where there is a lawsuit,
grievance, or complaint filed. I.e.,
“Performance of this agreement constitutes
full and final settlement of all claims arising
from grievance # 213 (or whatever set of
circumstances are on the table)…” Be sure to
designate a party to officially file that
paperwork. I.e. “The City Law Department,
attorney X, agrees to contact the Civil Service
Commission, with a copy of the settlement
agreement which dismisses case number XXX
by October 3, 2002.” If it is a more informal
mediation, you might want to use language to
reflect the informal setting. I.e., “This
mediation agreement settles all issues
between us.”

DURABLE AND ENFORCEABLE
While mediators must be clear that their job is
not to practice law or give legal advice, the
following guidelines will help to form
agreements that are enforceable. Although
laws vary from state to state, it is generally
accepted that agreements are enforceable if:

The parties have legal capacity.

Are not minors (under age 18)

Are not mentally impaired to the extent they do
not understand the agreement is binding.

The subject matter is legal.

Terms cannot include the performance of an
illegal act.

The terms are definite and complete.

Cannot be vague.

There is an exchange.

There is evidence of mutual

agreement.

Signatures of both parties on the agreement.

Participants may want their attorneys to review
the agreement before signing. The participants
may wish to add a statement to that effect,
“The terms of this agreement will be effective
five days after signature, unless the attorney
for either person notifies the mediator in
writing of any objections.”
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LAWYER: A professional advocate

hired to bend the law on behalf of

a paying client; for this reason

considered the most suitable

background for entry into politics.     

The Cynic's Dictionary

Lawyers Are: A learned gentleman

who rescues your estate from your

enemies and keeps it himself.    

Henry Brougham 

In the Halls of Justice the only

justice is in the halls. 

Lenny Bruce 

“

”

“
”

“
”
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Seat V. Venue’ in Arbitration –

I. CONCEPT OF SEAT AND VENUE IN
ARBITRATION
The concepts of ‘seat’ and ‘venue’ have
significant importance in the field of
arbitration. The term ‘seat of arbitration’ or
‘venue of arbitration’ are not defined under the
Arbitration and Conciliation Act, 1996 (‘Act’).
However, Section 2(2) of the Act makes Part-I
of the Act applicable where the ‘place of
arbitration is India’. It is now a well settled
proposition of law that the ‘seat of arbitration’
is the juridical place of arbitration, as opposed
to a geographical location where the arbitration

is conducted for the convenience of the
tribunal, or parties, or witnesses; being the
‘venue of arbitration’. The seat is significant
because the lex loci arbitri or the substantive
law of arbitration of the seat which governs the
arbitration. The territorial courts of the seat of
arbitration have supervisory jurisdiction over
the arbitration proceedings. This means that
from determining the existence and validity of
an arbitration agreement, to directing
performance of the arbitration agreement by
appointing an arbitrator or constituting an
arbitral tribunal, and ultimately upholding or
setting aside the arbitral award rendered by

such arbitral tribunal, are subject to the law of
the seat of the arbitration. 

Chief Justice Sundaresh Menon of the
Supreme Court of Singapore, in his recent
lecture on the ‘Role of the National Courts of
the Seat in International Commercial
Arbitration’1 at the Nani Palkhiwala Arbitration
Centre, succinctly summarized the importance
of the concept of seat in arbitration across
various jurisdictions: 

“Decisions of the seat court are decisions
which the parties must, on the face of it, be
taken to have accepted when the seat was

- Ashish Dholakia and D. Kishore Kumaar*

International Arbitrator

REOPENING A
SETTLED ISSUE
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*Advocates, High Court of Delhi and Supreme Court of India, 1(2018) 4 SCC J-1, 2(2012) 9 SCC 552, 3(2014) 5 SCC1, 4Civil Appeal No. 4268 of 2018 decided on 01.05.2018

chosen, and should in the ordinary case be
treated as final and binding. In other words,
parties who agree to a particular seat may be
taken to have intentionally submitted
themselves to the law of the seat and whatever
controls it exerts…. the reality is that the
choice of the seat is often deliberate and
conscious one. Therefore, an approach that
places weight on the decisions of the seat
court gives effect to, rather than conflicts with,
the principle of party autonomy.” 

Determining the seat of arbitration is arguably
the most important exercise undertaken in the
process of arbitration. Sometimes, the parties
unequivocally capture their intention to make a
place the seat of their arbitration, by making
an express stipulation to that effect in their
arbitration agreement. In other circumstances,
though parties may not expressly specify the
seat of arbitration in the arbitration agreement,
but such intention can be inferred by looking at
the parties’ choice of law governing the
arbitration. In some cases, the parties neither
mention the seat of arbitration, nor the
governing law of arbitration, but mention the
law governing the agreement containing the
arbitration clause. There are also cases where
the parties mention none of the above, and
only mention the venue of arbitration. In the
absence of express mention of the seat of
arbitration, or the law governing the arbitration,
Courts have often been called upon to discern
the seat of arbitration. This has been a more
challenging endeavour when parties have
mentioned the venue of arbitration as opposed
to the seat of arbitration.  

II.REFERENCE TO THE LARGER
BENCH
In the cases of Bharat Aluminium Company v.
Kaiser Aluminium Technical Services Inc.2

(‘BALCO’) and Enercon India Ltd. v. Enercon
Gmbh3, it appeared that the Supreme Court
had settled the long standing debate regarding
the difference between the ‘seat of arbitration’
and the ‘venue of arbitration’. However, the
Supreme Court, vide its Order dated 1st May,
2018 in Union of India v. Hardy Exploration and
Production4, has referred to a larger bench, the
question regarding the seat and venue of
arbitration. The Order arises from the decision
of the Division Bench of the Delhi High Court,
wherein it was held that even though the
arbitration agreement between the parties
identified Kuala Lumpur as the venue of

arbitration, it was also the seat of arbitration,
since the arbitral award was made and signed
in Kuala Lumpur.

In the Order of reference, the Apex Court inter
alia has framed two questions. First, when the
arbitration agreement specifies the venue for
holding the arbitration sittings by the
arbitrators but does not specify the seat, then
on what basis and by which principle, the
parties have to decide the place of seat?
Second, what is the effect of the UNCITRAL
Model Law when it is made part of the
arbitration agreement for deciding the question
of seat?

III.IMPUGNED ORDER GIVING RISE
TO THE REFERENCE
To fully appreciate the reason behind the Apex
Court’s decision to refer the issue to a larger

bench, it is not only important to trace the
factual contours of the Hardy Production and
Exploration Case, but it is also pertinent to see
the manner in which the Apex Court has
decided similar cases, and identify if there are
any inconsistencies amongst them.  In the
Hardy Production and Exploration Case, the
parties had chosen for their production sharing
contract to be interpreted and governed in
accordance with the laws of India. Parties had
also chosen that disputes between them shall
be resolved in accordance with arbitration
conducted by a tribunal comprising of three
arbitrators, with the presiding arbitrator to be
appointed by the two nominee arbitrators, or
by the Secretary General of the Permanent
Court of Arbitration, Hague, in the absence of
an agreement between the two nominee
arbitrators. The parties also stipulated that the
arbitration shall be conducted in accordance
with the UNCITRAL Model Law on International
Commercial Arbitration (‘Model Law’), and that
the venue of such arbitration shall be Kuala
Lumpur. 

Pursuant to disputes between the parties, the
arbitral tribunal rendered an award dated
02.02.2013 which was challenged by the
Union of India (‘Union’) before a Single Judge
of the Delhi High Court vide a petition under
Section 34 of the Act. However, Hardy
Production and Exploration (India) Inc.
(‘Hardy’), challenged the maintainability of the
petition on the ground that the award was a
foreign award and could not be challenged in
Indian Courts. Hardy also contested the
territorial jurisdiction of the Delhi High Court. In
response, the Union withdrew the Petition with
leave to file it before an appropriate forum. The
Learned Single Judge dismissed the Petition
as withdrawn. Thereafter, the Union preferred a
Review Petition seeking recall of the Order of
dismissal of the Petition, on the ground that
the lawyer’s concession in law, leading to the
withdrawal of the Petition, was erroneous and
did not bind the Union. However, the Learned
Single Judge did not find any error apparent in
his earlier Order of dismissal, and hence
dismissed the Review Petition. 

Aggrieved, the Union preferred an appeal
under Section 37 of the Act, wherein it
contended that the concession in law was
misplaced because the Award dated
02.02.2013 was not a foreign award and that
Part-I of the Act was applicable; hence the

Determining the seat of
arbitration is arguably the
most important exercise
undertaken in the process of
arbitration. Sometimes, the
parties unequivocally capture
their intention to make a
place the seat of their
arbitration, by making an
express stipulation to that
effect in their arbitration
agreement. In other
circumstances, though
parties may not expressly
specify the seat of arbitration
in the arbitration agreement,
but such intention can be
inferred by looking at the
parties’ choice of law
governing the arbitration. 
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challenge under Section 34 was maintainable.
The Union contended this on two grounds.
Firstly, since the parties had not chosen a seat
of arbitration, and had only chosen the
arbitration to be governed by the Model Law,
the award could be challenged under Section
34 of the Act, since it was a mutatis mutandis
adoption of Article 34 of the Model Law.
Secondly, in the absence of any specific choice
of law governing the arbitration agreement, the
same would be determined in accordance with
substantive law of the Contract, which in this
case was Indian Law. Alternatively, the Union
also contended that since the production
sharing contract between the parties was
executed prior 06.09.2012, by virtue of
paragraph 197 of BALCO, Part-I of the act
would be applicable to the arbitration, and the
award could be challenged under Section 34
in accordance with the law laid down by the
Supreme Court in Bhatia International v. Bulk
Trading, S.A. & Anr.5

In response, Hardy argued that while the
parties had not expressly chosen the seat of
arbitration, they had chosen the Model Law to
be the governing law or arbitration. Hardy
contended that under Article 20(1) of the
Model Law, parties were free to determine the
place of arbitration, failing which, the place of
arbitration shall be determined by the arbitral
tribunal. Since Article 31(3) of the Model Law
stipulates that the award shall state its date

and place of arbitration as determined in
accordance with Article 20(1), Hardy
contended that since the award was made and
signed in Kuala Lumpur, the place of
arbitration and hence its seat was Kuala
Lumpur. And consequently, the award was a
foreign award which could only be challenged
in accordance with the laws of Malaysia, i.e.
Malaysian Arbitration Act, 2005.

The Division Bench of the Delhi High Court
accepted Hardy’s contention and held that the
place of arbitration, as distinct from the venue
of arbitration, was Kuala Lumpur by virtue of
Articles 20(1) and 31(3) of the Model Law. The
Division Bench also rejected the Union’s
contention that Part-I of the Act was applicable
by virtue of the decision in Bhatia. The Division
Bench relying upon the decision of the
Supreme Court in Union of India v. Reliance
Industries Ltd. & Ors.6 held that Part-I of the
Act will not apply if it has been excluded either
expressly or by necessary implication. And
since it was found on facts of the case that the
place of arbitration, or the juridical seat of
arbitration was outside India (i.e. Kuala
Lumpur), then by necessary implication, Part-I
of the Act was not applicable.

The aforementioned Order of the Delhi High
Court was assailed before the Supreme Court,
and the Supreme Court decided to refer the
matter to a larger bench. However, a careful

examination of the proposition of law on this
point, developed through a catena of case law
seems to suggest that the law is well settled,
and there are no inconsistencies which need to
be homogenized. 

IV.POSITION UNDER THE 1940 ACT
As observed earlier, the determination of the
seat of arbitration is most relevant for the
purpose of determining the law applicable to
the arbitration and the courts which would
exercise supervisory jurisdiction over such
arbitration. This issue was considered for the
first time in the case of National Thermal
Power Corporation vs. Singer Company & Ors.7

(‘NTPC Case’). In the NTPC Case, the arbitral
tribunal was constituted under the Rules of
International Chamber of Commerce (‘ICC’) in
accordance with the agreement between the
parties. The ICC chose London to be place of
arbitration. Meanwhile, the parties in their
agreement had chosen Indian Law to be the
law governing the contract, and that the Courts
of Delhi would have exclusive jurisdiction ‘in all
matters arising under this contract’. When the
award of the tribunal was challenged before
the Delhi High Court under the Arbitration Act,
1940 (‘1940 Act’), the Delhi High Court held
that the award was not governed by the 1940
Act, as the award fell within the ambit of the
fell within the ambit of the Foreign Awards
(Recognition and Enforcement) Act, 1961. The
Delhi High Court also held that since the seat

52002 (4) SCC 105, 62015 (10) SCC 213, 7(1992) 3 SCC 551., 8(1998) 1 SCC 305
9UNCITRAL Model Law on International Commercial Arbitration, 1985 - Article 1(2): The provisions of this Law, except articles 8, 9, 17 H, 17 I, 17 J, 35, and 36, apply only if the place of arbitration is in the
territory of this state. 
10Arbitration and Conciliation Act, 1996 – Section 2(2): This part shall apply where the place of arbitration is India.
11(2008) 4 SCC 190
12Rahcel Foxton & Vivkenanda N, A New Era for Arbitration of India Disputes, Corporate Disputes, October-December, 2012, pg. 60. Available at:
http://static1.squarespace.com/static/520c8182e4b04f935ef41dbc/t/52f513b6e4b0b3416ff81d55/1391793078721/CD_Oct12_cd5072bb1864.pdf; Last visited on 18.05.2018.
13(2003) 5 SCC 705
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of arbitration was London, English Courts alone
had the jurisdiction to set aside the award.
However, on appeal, the Supreme Court held
that the parties had not chosen London as the
seat of arbitration, and that it was the ICC, in
the absence of any agreement, that had
chosen London to be the seat of arbitration.
Moreover, since the law governing the contract
was Indian Law, the arbitration clause being a
part of such contract, the Supreme Court held
that the arbitration would also be governed by
Indian Law i.e. Arbitration Act, 1940.

This principle was further reiterated in the case
of Sumitomo Heavy Industries Ltd. v. ONGC8,
wherein it was held that in the absence of any
other stipulation in the arbitration clause as to
which law would apply in respect of arbitration
proceedings, it is the proper law governing the
agreement, which would also be the proper
law applicable to the arbitration proceedings.
However, it is pertinent to note that the
decisions in NTPC Case as well as Sumitomo
Case were under the 1940 Act. Whereas,
under section 16 of the 1996 Act, an
arbitration clause is considered a separate
agreement, therefore it would not be right to
impose the law governing the main contract as
the law governing the arbitration agreement as
well. One would have expected that the Courts
would have enunciated this proposition sooner,
however, the Supreme Court took a retrograde
step in the Bhatia Case.

V.THE BHATIA CONUNDRUM
In the Bhatia Case, the Supreme Court
interpreted Section 2(2) of the Act. While the
provision clearly stipulates that Part – I of the
Act shall apply to arbitrations where the place
of arbitration was India, the Supreme Court
held that the Parliament while adopting Article
1 of the Model Law9, deliberately omitted the
word ‘only’ from the language Section 2(2)10 of
the Act, and held that Part – I of the Act was
also applicable to arbitrations which took place
outside India. This resulted in a serious
conundrum. Even though parties expressly
chose the seat of arbitration to be outside
India, Part – I became applicable to such
arbitration. However, there was an exception
carved out in paragraph 32 of Bhatia’s
judgment, which stated as under:

“32. To conclude we hold that the provisions of
Part I would apply to all arbitrations and to all
proceedings relating thereto. Where such
arbitration is held in India the provisions of Part
I would compulsory apply and parties are free

to deviate only to the extent permitted by the
derogable provisions of Part I. In cases of
international commercial arbitrations held out
of India provisions of Part I would apply unless
the parties by agreement, express or implied,
exclude all or any of its provisions. In that case
the laws or rules chosen by the parties would
prevail. Any provision, in Part I, which is
contrary to or excluded by that law or rules will
not apply.”

Despite the foregoing exception, the situation
was worsened by the Supreme Court’s
decision in Venture Global Engineering v.
Satyam Computer Services11. Under the 1996
Act, only a domestic award i.e. an award
passed in an Indian seated arbitration alone

can be challenged under Section 34 of the Act.
Part – II of the Act, which provided for
recognition and enforcement of foreign
awards, did not have any provision for
challenging a foreign seated award. Naturally,
such award had to be challenged before the
foreign courts where the seat of arbitration
was located. However, following the ratio of the
Bhatia Case, the Supreme Court in Venture
Global held that the Parliament had not
provided for a challenge mechanism under
Part – II of the Act, because it had already
provided it under Part – I. As a result, the
Supreme Court not only made foreign awards
amenable to challenge under Section 34 of the
Act before Indian Courts, it virtually made Part
– I of the Act applicable to all arbitrations,
whether seated in India or abroad. 

This resulted in what many experts called the
Post Bhatia Conundrum12, wherein by virtue of
the decisions in Bhatia, Venture Global, and
another case Oil & Natural Gas Ltd. v. Saw
Pipes Ltd.13, the Supreme Court had rendered
foreign arbitral awards susceptible to be set
aside on the ground that they conflicted with
Indian Law. The pro-interventionist approach of
the Indian Courts and expansive definition of
public policy made matters worse. Various
foreign awards were being examined by Indian
Courts even though the parties, conscious of
the legal framework in India had contracted
the seat of arbitration outside India. The
inevitable consequence was that India faced
severe criticism in the International Arbitration
arena. Dispute resolution and enforcement of
contractual rights became major concerns for
international entities looking to do business in
India. Arbitration in India came to be
considered as just another layer in the
hierarchical litigation before Indian Courts.  

VI.DAMAGE CONTROL BY THE
SUPREME COURT
The backlashes prompted the Supreme Court
to take a few measures of damage control.
And it is during these cases, that the Apex
Court also began taking note of the difference
between seat and venue in arbitration. In the
case of M/s. Dozco India Pvt. Ltd. v. M/s.
Doosan Infracore Co. Ltd.14 the Supreme Court
was faced with appointment of an arbitrator
under an arbitration clause which provided for
all disputes to be “settled by arbitration in
Seoul, Korea (or such other place as the
parties may agree in writing), pursuant to the
rules of agreement then in force of the

Aggrieved, the Union
preferred an appeal under
Section 37 of the Act,
wherein it contended that the
concession in law was
misplaced because the
Award dated 02.02.2013 was
not a foreign award and that
Part-I of the Act was
applicable; hence the
challenge under Section 34
was maintainable. The Union
contended this on two
grounds. Firstly, since the
parties had not chosen a seat
of arbitration, and had only
chosen the arbitration to be
governed by the Model Law,
the award could be
challenged under Section 34
of the Act, since it was a
mutatis mutandis adoption of
Article 34 of the Model Law. 
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International Chamber of Commerce.” The
parties had also chosen for the agreement to
be governed and construed in accordance with
the laws of the Republic of Korea. M/s. Dozco
India Pvt. Ltd. (‘Dosco’) argued that by virtue of
the decision in Bhatia, the Supreme Court of
India had jurisdiction to appoint an arbitrator.
Dosco also emphasized that the seat of
arbitration was not crystalized as the parties
left it open to be decided by mutual agreement
in the bracketed portion of the arbitration
clause. In response, M/s. Doosan Infracore Co.
Ltd. (“Doosan’) argued that the parties had
expressly excluded the application of Indian
Law to their agreement as well as arbitration
clause. Doosan also argued that the bracketed
portion of the arbitration clause was only for
the purpose of only of providing the
convenience of holding proceedings of the
arbitration elsewhere than Seoul. 

Doosan also relied upon the decision in the
case of Naviera Amozonica Peruana S.A. v.
Compania Internationacional De Seguros Del
Peru15 wherein the following passage from
Redfern and Hunter was relied upon by the
English Court of Appeal:

“The preceding discussion has been on the
basis that there is only one `place' of
arbitration. This will be the place chosen by or
on behalf of the parties and it will be
designated in the arbitration agreement or the
terms of reference or the minutes of
proceedings or in some other was as the place
of `seat' of the arbitration. This does not mean,
however, that the arbitral Tribunal must hold all
its meeting or hearings at the place of
arbitration. International commercial arbitration
often involves people of many different
nationalities, from different countries. In these
circumstances, it is by no means unusual for
an arbitral Tribunal to hold meeting- or even
hearing - in a place other than the designated
place of arbitration, either for its own
convenience or for the convenience of the
parties or their witnesses... It may be more
convenient for an arbitral tribunal sitting in one
country to conduct a hearing in another
country - for instance for the purpose of taking
evidence ... In such circumstances, each move
of the arbitral Tribunal does not if itself mean
that the seat of arbitration changes. The seat
of the arbitration remain the place initially
agreed by or on behalf of the parties.”16

The Supreme Court relying upon the decision
of Naviera Amozonica held that the parties had

expressly chosen Seoul as the seat of
arbitration and that the bracketed portion was
merely a geographically convenient place or
places for holding hearings. Consequently the
Court held that the language of the agreement
clearly suggested that all the proper law of the
agreement and the substantive law of the
arbitration agreement were Korean laws, and
the procedural law governing the arbitration
was the rules of the ICC. This clearly spelt out
the parties’ intention to exclude Part-I of the
Act, falling within the exception provided in
paragraph 32 of the Bhatia Case. 

The decision in the Dozco Case and the
exception carved out in the Bhatia Case, were
reaffirmed by the Supreme Court in its case of
Videocon Industries Ltd. v. Union of India &
Anr.17 Adopting a similar approach in the case
of Yograj Infrastructure v. Ssang Yong
Engineering & Construction Company Ltd.18

the Supreme Court refused to apply Part – I to

an arbitration clause wherein the seat of
arbitration was Singapore, and the arbitration
was to be conducted in accordance with the
Rules of the Singapore International Arbitration
Centre. 

However, in all such cases, the courts were
constrained to refuse applicability of Part – I on
the narrow exception provided in paragraph 32
of the Bhatia Case, and not solely on the
simple ground that the seat of arbitration was
not in India, even though in most developed
arbitration jurisdictions, the territoriality of
arbitration is decided purely on the basis the
seat of arbitration. Moreover, since Bhatia was
a three-judge bench decision, earlier Supreme
Court benches of lower strength had to follow
it19 and inevitably a string of High Court
decisions followed the ratio in Bhatia.
Eventually, in 2012 the decision in the Bhatia
Case was referred by the Supreme Court to a
Constitution Bench for reconsideration. 

VII. BALCO – SETTING BHATIA RIGHT
A five judge bench of the Supreme Court in the
case of BALCO considered the correctness of
Bhatia. The Court in BALCO was primarily
concerned with two arbitration agreements
arising out of two different cases. In one case,
the arbitration agreement was governed by
English Arbitration Law, provided for the court
of arbitration to be wholly in London, and that
a third arbitrator or ‘Umpire’ shall be
nominated in accordance with the Rules of
ICC, Paris. In the other arbitration clause, the
parties initially agreed to get their disputes
settled through arbitration in accordance with
Rules of ICC, Paris, but subsequently mutually
agreed for arbitration under the aegis of Rules
of London Maritime Arbitrators Association
(LMAA), London. in deciding the issue, the
Supreme Court placed strong reliance upon
the decision of the English Court of Appeals in
Naviera Amozonica, as well as the
observations made in Union of India v.
McDonnell Douglas Corp20 wherein the
Queen’s Bench Division (Commercial Court)
observed as under:

“It must be pointed out that the law of the seat
or place where the arbitration is held, is
normally the law to govern that arbitration. The
territorial link between the place of arbitration
and the law governing that arbitration is well
established in the international instruments,
namely, the New York Convention of 1958 and
the UNCITRAL Model Law of 1985. It is true
that the terms “seat” and “place” are often

Where such arbitration is
held in India the provisions
of Part I would compulsory
apply and parties are free
to deviate only to the extent
permitted by the derogable
provisions of Part I. In
cases of international
commercial arbitrations
held out of India provisions
of Part I would apply unless
the parties by agreement,
express or implied, exclude
all or any of its provisions.
In that case the laws or
rules chosen by the parties
would prevail. Any provision,
in Part I, which is contrary
to or excluded by that law
or rules will not apply.”
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used interchangeably. In Redfern and Hunter
on International Arbitration, 5th Edn. (para
3.51), the seat theory is defined thus: “The
concept that an arbitration is governed by the
law of the place in which it is held, which is the
‘seat’ (or ‘forum’ or locus arbitri) of the
arbitration, is well established in both the
theory and practice of international arbitration.
In fact, the 1923 Geneva Protocol states: ‘The
arbitral procedure, including the constitution of
the arbitral tribunal, shall be governed by the
will of the parties and by the law of the country
in whose territory the arbitration takes place.’
The New York Convention maintains the
reference to ‘the law of the country where the
arbitration took place “(Article V(1)(d))” and,
synonymously to ‘the law of the country where
the award is made’ [Article V(1)(a) and (e)]. The
aforesaid observations clearly show that New
York Convention continues the clear territorial
link between the place of arbitration and the
law governing that arbitration.”

Consequently, the Supreme Court in 

BALCO held:

“75. We are of the opinion that the omission of
the word “only” in Section 2(2) of the
Arbitration Act, 1996 does not detract from the
territorial scope of  its application as embodied
in Article 1(2) of the Model Law. The article
merely states that the Arbitration Law as
enacted in a given state shall apply of the
arbitration is in the territory of that State. The
absence of the word “only” which is found in
Article 1(2) of the Model Law, from Section

2(2) of the Arbitration Act, 1996 does not
change the content/import of Section 2(2) as
limiting the application of Part I of the
Arbitration Act, 1996 to arbitration where the
place/seat is in India. 

76. For the reasons stated above, we are
unable to support the conclusion reached in
Bhatia International and Venture Global
Engineering (Supra), that Part – I would also
apply to arbitration that do not take place in
India.

199. In order to do complete justice, we
hereby order, that the law now declared by this
Court shall apply prospectively, to all the
arbitration agreements executed hereafter [i.e.
after September 6th, 2012]”

VIII.DISAMBIGUATION BETWEEN
SEAT AND VENUE IN BALCO
In holding so, the Court elaborated the
principle of territorial principle of arbitration
wherein the seat is the centre of gravity of
arbitration. Meanwhile, while elucidating the
concept of seat in arbitration, the Supreme
Court also disambiguated the concept of venue
in arbitration. In this regard, the Supreme Court
relied upon the decision of Naviera Amozonica
wherein it was held that the parties had
intended any disputes between them to be
arbitrated in London, but it would also be open
to the Arbitral Tribunal to hold hearings in Lima
if it were convenient, even though the seat or
forum of arbitration would remain in London.
The Supreme Court also considered the case

of Doune Wind Farm (Scotland) Limited v
Alfred McAlpine Business Services Limited21

wherein there was a peculiar stipulation in the
contract between the parties. The contract
expressly provided that the arbitration
agreement was subject to English Law but the
seat of arbitration shall be Glasgow. It also
provided that the arbitration was to be
conducted in accordance with the Construction
Industry Model Arbitration Rules February
1998.

Faced with a conflict between the parties
express mention of the law governing the
arbitration agreement, and a different seat of
arbitration, the High Court of Justice, Queen’s
Bench Division gave credence to the parties’
intention to make the arbitration agreement
subject to the English Law, and held that the
agreement that the ‘seat’ of arbitration was to
be Glassgow, Scotland must relate to the place
in which the parties agreed that hearings
should take place, thereby interpreting the
word ‘seat’ to mean ‘venue’. Interestingly, the
decision in Doune Wind Farm was followed in
the case of Shashoua & Ors. v. Sharma22, to
decide that the term ‘venue’ also meant ‘seat’
of the arbitration. In the Shashoua Case the
agreement between the parties provided that
“the venue of the arbitration shall be London,
United Kingdom”, whilst providing that the
arbitration proceedings should be conducted in
English in accordance with ICC Rules and that
the governing law of the shareholders’
agreement itself would be the law of India. The
Queen’s Bench Division, Commercial Court
held that the though ‘venue’ was not
synonymous with ‘seat’, in an arbitration
clause which provided for arbitration to be
conducted in accordance with the Rules of the
ICC in Paris (a supranational body of rules), a
provision that ‘the venue of arbitration shall be
London, United Kingdom’ did amount to the
designation of a juridical seat23.

Considering the decisions in the foregoing

cases, the Supreme Court in BALCO arrived

at the following conclusion:

“99. The fixation of the most convenient
“venue” is taken care of by Section 20(3).
Section 20, has to be read in the context of
Section 2(2), which places a threshold
limitation on the applicability of Part I, where
the place of arbitration is in India. Therefore,
Section 20 would also not support the
submission of the extra-territorial applicability
of Part I, as canvassed by the learned counsel
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for the appellants, so far as purely domestic
arbitration is concerned.

100. True, that in an international commercial
arbitration, having a seat in India, hearings
may be necessitated outside India. In such
circumstances, the hearing of the arbitration
will be conducted at the venue fixed by the
parties, but it would not have the effect of
changing the seat of arbitration which would
remain in India.” 

IX.  DISTINCTION BETWEEN SEAT
AND VENUE REITERATED IN
ENERCON
This distinction between Seat and Venue was
further clarified by the Supreme Court in the
Enercon Case, wherein the parties had entered
into an Intellectual Property License Agreement
(‘IPLA’). The IPLA provided that the venue of
arbitration proceedings was London, provisions
of Indian Arbitration and Conciliation Act, 1996
were to apply to arbitral proceedings, and
Indian laws were to govern the IPLA as well as
the arbitration agreement. The Supreme Court
relying upon the decision in the BALCO Case,
held that since the parties had chosen all three
laws i.e. law governing the IPLA, law governing
the arbitration agreement, as well the
Arbitration and Conciliation Act, 1996 to be
Indian law, it axiomatically meant that the
parties intention was to treat London as merely
a geographically neutral venue where the
arbitrations would be conducted.

The Supreme Court in the case of Reliance
Industries Ltd. & Anr. v. Union of India24 was
once again faced with an arbitration clause
whose venue was England. The proper law of
the Agreement between the parties was Indian
Law. The law governing the arbitration was
English Law, and the arbitration was to be
conducted in accordance with UNCITRAL
Rules, 1985. Relying upon the decisions in
Enercon and Dozco, the Supreme Court held

that the parties had provided the juridical seat
of the arbitration to be London, and also
provided that the law governing the arbitration
was English Law. Therefore, the Supreme
Court came to the conclusion that challenging
the award on the basis of Indian Law being the
substantive law applicable to the agreement
between the parties was not tenable. This was
once again reiterated by the Supreme Court in
a sequel to this case in 2015 between the
same parties arising out of the same
Agreement in Union of India v. reliance
Industries Ltd. & Anr.25. It is also pertinent to
note that in the 2015 case, the Supreme Court
being conscious of the fact that the arbitration
agreement between the parties was executed
prior to the passage of BALCO, relied upon the
principle of express of implied exclusion as
propounded in the cases of Videocon, Dozco,
and Yograj and held that by virtue of the
parties choosing English Law as the governing
law of arbitration, and London as the juridical
seat of arbitration, they had excluded the
application of Indian Law to the arbitration
proceedings between them. And therefore by
virtue of paragraph 32 of the decision in
Bhatia, Indian law was not applicable the
arbitration between the parties. 

X.BALCO AND ENERCON FOLLOWED
CONSISTENTLY 
It is also relevant to take note of two recent
decisions of the Supreme Court in the case of
Roger Shashoua v. Mukesh Sharma26 and
Indus Mobile Distribution Pvt. Ltd. v. Datawind
Innovations Pvt. Ltd.27 The Roger Shashoua
Case arose between the same parties in the
Shashoua Case (supra) which was an anti-suit
injunction decided by the Queen’s Bench
Division, Commercial Court. The Supreme
Court held that the 2009 decision of the
Queen’s Bench Division, Commercial Court in
the Shashoua Case had been affirmed in the
BALCO Case as well as the Enercon Case, and
held that in the 2009 decision, London was not

merely a ‘venue’ but was the ‘juridical seat’ of
arbitration, and that the London Courts had
supervisory jurisdiction over the arbitration
proceedings and the award passed thereunder.
Consequently, the Supreme Court held that the
challenge to the arbitral award under Section
34 of the Act before Delhi High Court was not
tenable as the Courts in India did not have
jurisdiction to entertain the matter.

In the Indus Mobile Case, the Supreme Court
referred to recommendations of the the 246th
Law Commission Report on ‘Amendment of
the Arbitration and Conciliation Act, 1996’,
wherein the Law Commission proposed that
the word ‘seat of arbitration’ be defined in the
‘juridical seat of arbitration’ and that the word
‘seat’ of arbitration be used instead of ‘place’
of arbitration in the proposed amendments to
Section 2. The Supreme Court also observed
the Law Commission’s recommendation to
substitute the word ‘place’ with the words
‘seat and venue’ in the proposed amendments
to Section 20(1), and substitute the word
‘place’ with the word ‘venue’ in the proposed
amendments to Section 20(3). Observing that
the Parliament did not incorporate the
aforesaid proposed amendments, the Supreme
Court observed as under:

“19. The amended Act, does not, however,
contain the aforesaid amendments,
presumably because the BALCO judgment in
no uncertain terms has referred to “place” as
“juridical seat” for the purpose of Section 2(2)
of the Act. It further made it clear that Section
20(1) and 20 (2) where the word “place” is
used, refers to “juridical seat”, whereas in
Section 20 (3), the word “place” is equivalent
to “venue”. This being the settled law, it was
found unnecessary to expressly incorporate
what the Constitution Bench of the Supreme
Court has already done by way of construction
of the Act.”  

From the foregoing cases, the following
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14(2011) 6 SCC 179, 15[1998] Vol.1 Lloyd's Law Report 116 (CA), 16Ibid p. 121, 172011 (6) SCC 161, 182011 (9) SCC 735
19Indtel Technical Services Pvt. Ltd. v. W.S. Atkins Rail Ltd., [(2008) 10 SCC 105] and Infowares Ltd. v. Equinox Corporation [(2009) 7 SCC 220].
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aspects become clear. Firstly, the concept of
seat is of significant importance in order to
determine the laws which govern the
arbitration agreement. Secondly, normally, the
term venue has been consistently interpreted
to mean a geographical location, as opposed
to a juridical location, where parties can
conduct the arbitral proceedings as per their
convenience. The determination of seat
becomes easier when the parties expressly
stipulate the law governing the arbitration
agreement. In such circumstances, even if the
parties name a seat which is inconsistent with
the law governing the arbitration agreement,
courts have interpreted it to mean a
geographical venue as opposed to a juridical
seat. Similarly, in cases where the parties have
named a venue, and upon a conjunctive
reading of the arbitration agreement it
becomes apparent that the parties also
intended the laws of the venue to govern the
arbitration clause, then such venues have been
held to be the juridical seat of arbitration. And
in cases where the parties have neither
mentioned a seat or venue, nor opted for the
law governing the arbitration agreement,
Courts have resorted to finding the laws which
have the closest and most real connection to
arbitration, even if that means relying upon the
proper law governing the main agreement
between the parties.

XI. WAS THERE REALLY A NEED FOR
A REFERENCE?
So where does the inconsistency arise,
prompting the Supreme Court to refer the
issue to a larger Bench? Ostensibly, the
confusion arises when parties do not mention
the seat of arbitration and only mention the
venue of arbitration. The situation is
exacerbated when the parties chose their
arbitration to be governed by UNCITRAL Model
Law, and, the Courts are left wondering as to
which country’s law would be applicable to the
arbitration, as was the case in Hardy
Production and Explorations. 

The Authors believe that the answers were
apparent and there was no need to refer the
issue to a larger bench. For the sake of clarity,
let us revisit the arbitration agreement in the
Hardy Production and Explorations Case. The
proper law of the production sharing contract

was Indian Law, the arbitration was to be
administered by the Secretary General of the
Permanent Court of Arbitration. The arbitration
proceedings were to be conducted in
accordance with the Model Law, and the venue
of arbitration was Kuala Lumpur. From a bare
reading of the aforementioned provisions, it
becomes amply clear that Indian Law could not
have been the proper law of the arbitration
agreement. BALCO makes it amply clear that
Indian Law would apply to the arbitration only
where the seat of arbitration was chosen as
India. Granted, that the arbitration agreement
was silent on the seat of arbitration. However,
the express choice of the parties to conduct
arbitration in Kuala Lumpur in accordance with
the Model law, administered by the Secretary
General of the Permanent Court of Arbitration,
shows a clear intention of the parties to
exclude the Arbitration and Conciliation Act,
1996 by necessary implication. 

To contend that the Arbitration and Conciliation
Act, 1996 would be applicable by virtue of
being a mutatis mutandis adoption of the
Model Law, would expressly violate party

autonomy which specifically chose Model Law
over the Act. Further, to contend that Indian
Law had the closest and most real connection
to the arbitration agreement between the
parties by virtue of the proper law of the
contract being Indian Law, would disregard the
separability of the arbitration agreement from
the contract that it is contained in. Even though
this approach was followed by the Supreme
Court in the NTPC Case, the Supreme Court in
BALCO expressly observed that the decision
setting aside foreign awards made outside
India under the 1940 Act, had become
irrelevant because the mischief under the
Section 9(b) of the Arbitration (Protocol) Act,
1961 has been addressed in the Act, by
deliberate removal of the said provision, while
retaining other provisions in Part – II of the
Act.28

Therefore, when the Division Bench of the
Delhi High Court in the Hardy Production and
Explorations Case came to the conclusion that
the Seat of Arbitration was Kuala Lumpur by
virtue of Article 20(1) read with Article 31(3) of
the Model Law, it had arrived at the correct
conclusion, by giving full effect to the intention
of the parties. 

XII. CONCLUSION 
The Supreme Court in its Order of reference of
1st May, 2018 has expressly taken into
account all of the aforementioned decisions
discussed in this Article, except the decision in
Indus Mobile. The decision in Indus following
the decisions in BALCO and Enercon makes it
abundantly clear that the term ‘place of
arbitration’ in Sections 2(2), 20(1), and 20(2) of
the Act means the ‘seat of arbitration’ and in
Section 20(3) means the ‘venue of arbitration’.
Simply put, when parties make it clear to
submit their arbitration to the law of a place,
then such place becomes the ‘seat’,
irrespective of the nomenclature. All other
locations are merely ‘venues’ of convenience.
This is not only an internationally accepted
norm, but also an express proposition laid
down by the Supreme Court in Bhatia and
Enercon, which have been consistently
followed in future decisions. Therefore, the
Authors believe that there was no reason for
the Supreme Court to have referred this well
settled proposition to a larger bench. 

The Queen’s Bench Division,
Commercial Court held that
the though ‘venue’ was not
synonymous with ‘seat’, in
an arbitration clause which
provided for arbitration to
be conducted in accordance
with the Rules of the ICC in
Paris (a supranational body
of rules), a provision that
‘the venue of arbitration
shall be London, United
Kingdom’ did amount to the
designation of a juridical
seat .
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